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ABSTRACT

Delaware’s corporate law supremacy faces sig-
nificant challenges from high-profile controversies,
legislative interventions, and competing state
initiatives. The Tesla reincorporation controversy,
Senate Bill 21's comprehensive reforms, and
Nevada and Texas’s aggressive statutory innova-
tions suggest significant pressures on Delaware’s
hegemony. Yet these developments ultimately
demonstrate the state’s longstanding institutional
advantages while raising questions about their
sustainability and direction.

This article examines Delaware’s competitive
advantages through four critical frameworks.
Frameworks one and two explore the state’s his-
torical emergence as a corporate haven, followed
by detailing its unique legal architecture which

combines specialized courts with responsive leg-
islation and a sophisticated framework governing
corporate disputes. Third, we highlight the result-
ing products of Delaware’s legal innovation.
Finally, through a review of recent challenges and
criticism, including the Musk compensation con-
troversy and the “DExit” phenomenon, we
demonstrate how Delaware’s network effects,
specialized expertise, and institutional coordina-
tion create durable competitive advantages.

Our analysis shows that Delaware’s institutional
infrastructure provides a long-term competitive
advantage in the market for corporate charters. Its
specialized Court of Chancery, enabling legal
environment, and responsive legislature form a
governance ecosystem that attracts corporations
seeking legal certainty and board flexibility. The
recent adoption of Senate Bill 21 (“SB 21”)
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confirms Delaware’s willingness to adjust its legal
framework in response to competitive, economic
and political pressures. These reforms aim to
preserve its leadership position but also mark a
shift in how Delaware calibrates control rights and
governance mechanisms.

However, SB 21 often referred to informally as the
“Billionaire Bill,” has drawn attention for its
potential to reshape corporate governance in ways
that may disproportionately benefit controlling
shareholders, including billionaire founders. The
bill has sparked significant concern among cor-
porate law scholars. Key provisions appear to
weaken traditional safeguards for minority share-
holders and may compromise judicial indepen-
dence, two cornerstones of Delaware’s legitimacy.
By signaling a shift toward senior management
and controlling shareholder interests, SB 21 raises
serious questions about Delaware’s commitment
to balanced corporate governance standards. As
Delaware continues to adapt its legal framework,
the boundary between responsive legal innovation
and regulatory capture becomes increasingly dif-
ficult to define.

For the international legal and business commu-
nities, Delaware offers a revealing case study in
regulatory competition and institutional path
dependence. Its legal trajectory illustrates how a
jurisdiction can strategically deploy its legal infra-
structure—courts, legislature, and bar—to rein-
force its dominance in the market for corporate
law and corporate governance. At the same time, it
exposes the risks associated with shareholder
primacy when essential checks and balances,
such as fiduciary duties and judicial oversight, are
diluted. The current phase in Delaware’s evolution
underscores a core challenge in corporate gov-
ernance: designing legal frameworks that recon-
cile capital market efficiency with rising
expectations around stewardship, stakeholder
inclusion, and board accountability.

KEYWORDS

Delaware; corporate law; corporate governance;
jurisdictional competition; fiduciary duties; con-
trolling shareholders; executive compensation;
Delaware General Corporation Law; Senate Bill
313; Senate Bill 21; DEXxit; legislative-judicial
feedback loops; private ordering; minority share-
holder protection; institutional investors; state
competition
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METHODOLOGICAL NOTE

This article relies exclusively on U.S. legal sources,
including statutory provisions, case law, and
scholarly publications from leading law journals.
Our methodology combines doctrinal interpreta-
tion with case-based review and is enriched by
comparative legal perspectives. In addition, we
incorporate qualitative insights drawn from a ser-
ies of exchanges’—including interviews, informal
discussions, and panel debates—with legal
scholars, practitioners, and members of the judi-
ciary from both the U.S. and abroad. These con-
tributions provide a practice-informed
understanding of how Delaware’s governance
model operates under conditions of heightened
regulatory competition. The article is intended for a
global audience of legal academics, lawyers,
policymakers, investors, and corporate govern-
ance professionals engaged in cross-border dia-
logue on institutional design and the future of
corporate law. The article is written in American
English—not British English—in order to reflect the
terminology, style, and doctrinal structure specific
to U.S. corporate law and Delaware’s legal fra-
mework, which are central to the subject matter.
Moreover, the citations conform to standard
Bluebook 21 edition format.? Lastly, we note that
this article is current as of August 9, 2025, and
incorporates legal, legislative, and market devel-
opments through that date.

INTRODUCTION

The First State has become the final word in
corporate law.® A striking feature of American
federalism, one of the nation’s smallest jurisdic-
tions—ranking 45th in population and 49th in area
among the fifty states*—serves as the legal
domicile for nearly 70% of Fortune 500 compa-
nies and processes over $2.2 billion in corporate
revenue annually.® This is the Delaware paradox.
Though modest in scale, Delaware wields an
outsized influence over the legal framework gov-
erning American, and increasingly global, corpo-
rate enterprise.

Unlike centralized corporate governance systems
found in many OECD economies, the United
States operates under a federal system where
individual states compete to attract corporate
charters.® Delaware not merely won this compe-
tition but entrenched itself as the default choice

© 2025 Thomson Reuters and Contributors
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for incorporation for over a century, maintaining a
market share unrivaled by any other state. The
scope of this dominance is exemplified by Amer-
ica’s corporate titans—Walmart, Amazon, Uni-
tedHealth Group, Berkshire Hathaway, Alphabet,
Meta, DuPont, and JPMorgan Chase, among
others—legally domiciled in Delaware with mini-
mal in-state operations.”

Delaware now stands at an inflection point. High-
profile controversies and market realignments,
legislative developments and competitive pres-
sure from other jurisdictions, raise the funda-
mental question yet again—will the corporate
haven finally be dethroned?

The phenomenon dubbed “DExit’, a wave of
corporate departures from Delaware, gained
prominence following Chancellor Kathleen
McCormick’s invalidation of Musk’s $56 billion
compensation package. In the aftermath, Musk
reincorporated Tesla in Texas, declaring “Never
incorporate your company in the state of Dela-
ware” and publicly denouncing the judiciary,
fueling speculation that Delaware was becoming
hostile to controlling shareholders.® With Tesla, at
least five companies valued over $1 billion have
reincorporated outside Delaware over the past
year.® Trump Media & Technology Group, owner
of Truth Social, has redomiciled to Florida, citing
Delaware’s ‘“increasingly litigious environment
facing corporations with controlling stock-
holders.”'® Meanwhile, during the 2025 proxy
season, shareholders of seven additional publicly
traded companies with market caps ranging from
$1.5 billion to $71 billion approved proposals to
reincorporate from Delaware to Nevada.™

These departures reflect deeper structural chal-
lenges beyond individual grievances. Tornetta,
the Tesla compensation case, expanded ‘“con-
trolling shareholder” status to encompass influ-
ence-based rather than purely ownership-based
control, creating new uncertainties for superstar
CEOs and founder-controlled companies.'
Moelis invalidated commonplace governance
arrangements that had operated unchallenged for
nearly a decade, highlighting tension between
market practice and strict statutory compliance.™
At the same time, Texas and Nevada actively
positioned themselves as Delaware’s principal
competitors by adopting corporate statutes that
favor controlling shareholders and reduce direc-

© 2025 Thomson Reuters and Contributors

tor liability, and launching specialized business
courts.™

However, empirical studies caution against over-
stating the threat. Research suggests that Dela-
ware continues to attract wvastly more
incorporations than it loses, with many of the
proffered reasons for leaving “seem[ing] implau-
sible”, and that DExit is a “manufactured corpo-
rate crisis,” inflated by media coverage and
strategic posturing.'®

The question remains. Will contemporary pres-
sures finally dethrone Delaware, or will the long-
standing corporate haven weather this latest
storm? We argue the latter. Decades of academic
scholarship, from foundational jurisdictional
competition theories to more recent empirical and
doctrinal work, have explored Delaware’s corpo-
rate law supremacy. Leading scholars have
identified converging themes including network
effects and structural barriers, judicial sophistica-
tion, market inertia and switching costs, political
alignment with corporate needs and legislative
responsiveness.'® Together, these themes
explain Delaware’s preferred status in American
corporate law amid recurring waves of critique
and competition.

This article makes two distinct contributions to the
rich and expanding literature on Delaware cor-
porate law. First, we reconceptualize Delaware’s
judicial innovations as integrated ‘legal engi-
neering”’—sophisticated tools designed to
address novel transactional contexts. Rather than
treating enhanced scrutiny, MFW cleansing, Cor-
win deference, oversight liability, and other doc-
trinal developments as piecemeal responses to
litigation pressure, our analysis reveals these
innovations as components of a coherent evolu-
tion of case-law that adjusts judicial scrutiny
based on structural risk. Second, we situate
Delaware’s recent legislative responses within a
broader framework showing how competitive
pressures can ultimately reinforce its structural
advantages. Drawing on detailed case studies of
Tornetta, Moelis, and DExit—together with the
ensuing Senate Bills 313 and 21 (“SB 313" or
“SB 21”)—we spotlight the limitations confronting
competing jurisdictions which lack Delaware’s
unique political economy and legal architecture
comprising a specialized judiciary, deeply
engaged corporate bar and responsive
legislature.
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We proceed as follows. Part | examines Dela-
ware’s political economy of path-dependent
advantages, network effects, and political incen-
tives.'” We explore how a hundred and twenty five
years of historical development have created
switching costs and institutional inertia that com-
peting states cannot easily replicate. Part Il ana-
lyzes Delaware’s legal architecture, focusing on
the institutional coordination among courts, the
legislature, and the bar. This coordination enables
Delaware to adapt effectively to evolving business
environments. Judicial innovation is refined
through legislative response, creating a dynamic
balance between legal certainty and business
flexibility. Part Ill presents Delaware’s world-class
arsenal of tools and instruments, particularly
fiduciary duties and a tripartite standard of
review.'® These legal instruments reflect sophis-
ticated engineering designed to balance com-
peting theories of corporate governance through
a tripartite framework that adjusts judicial scrutiny
based on transactional context while preserving
consistent analytical structures. Part IV addresses
the current period of crisis, marked by Tornetta,
Moelis and systematic competitive pressures
affiliated with DEXxit. Not isolated incidents, these
challenges represent interconnected tests of
Delaware’s institutional resilience. We note how
contemporary challenges differ qualitatively from
historical competitive threats, analyzing Tornetta’s
expansion of controlling shareholder doctrine,
Moelis’ market disruption, and aggressive com-
petition from Nevada, Texas and other states.
Finally, Part V discusses the strategic SB 313 and
SB 21, representing the most comprehensive
statutory revisions in decades and perhaps, a
fundamental paradigm shift. These legislative
responses exemplify Delaware’s enduring capa-
city for adaptation but raise deeper questions
about the appropriate allocation of power among
directors, controllers, minority investors, and
other stakeholders, in a modern corporate gov-
ernance system. Unlike §102(b)(7)’s widely lau-
ded post-Van Gorkom recalibration, SB 313 and
SB 21 moved on accelerated timetables that
departed from the Delaware State Bar Associa-
tion’s (SBA) Corporation Law Section Council-led
process. That procedural shift, coupled with the
statutes’ greater reliance on bright-line rules, rai-
ses a fair question whether Delaware risks diluting
its judge-centric distinctiveness—patrticularly for
public companies—even if the changes reduce
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frictions for closely held and private equity (“PE”)-
backed firms.

Finally, we recognize segmentation in the charter
market. For widely held and IPO-bound public
companies, Delaware’s adjudicative expertise,
institutional lock-in, and network effects still
command a premium. In parallel, however, a
second race appears to be emerging for firms
with concentrated control—PE-backed platforms
and founder-or controller-led companies—where
Nevada and, to a lesser degree, Texas compete
by offering brighter-line protections and greater
tolerance for contractual control. This product
differentiation is consistent with recent organiza-
tional-theory accounts that emphasize how cor-
porate law allocates power across coalitions
within the firm and how legal rules shape which
investors’ capital—financial, labor, and even nat-
ural—are privileged in governance.’ On that
view, Moelis and SB 21 can be read as rebalan-
cing toward insider control in the private or con-
trolled company segment, while preserving
Delaware’s public-company distinctiveness—if
that distinctiveness is maintained through judge-
centered equity in the public market core.?°
However, we not undertake exhaustive empirical
mapping of reincorporation flows or PE-specific
uptake due to space and bandwidth constraints.

Overall, our analysis reveals that Delaware’s net-
work effects, specialized expertise, and dynamic
feedback loops between courts, legislature, and
bar create sustainable competitive advantages
that extend far beyond American borders. For
international business and legal leaders—from
Silicon Valley to the City of London, from Wall
Street to the financial districts of Paris, Hong
Kong, and Abu Dhabi—understanding Delaware
means understanding how global corporate gov-
ernance norms are shaped.

. DELAWARE’S POLITICAL ECONOMY, PATH
DEPENDENCY, AND NETWORK EFFECTS

Beyond legal doctrine, Delaware’s deep eco-
nomic structures create path-dependent advan-
tages and self-reinforcing network effects. This
Part examines how historical contingency, geo-
graphic positioning, revenue incentives, and
supporting infrastructure combine to create an
institutional lock-in.2' Over more than a century,
these elements form high barriers to competitive
entry for rival jurisdictions.

© 2025 Thomson Reuters and Contributors
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Critics contend that these same structures may
produce problematic consequences that benefit
Delaware at the expense of optimal regulatory
competition.?? Professor Lucian Bebchuk’s influ-
ential “race to the bottom” critique argues that
Delaware’s revenue dependence on corporate
franchise taxes creates systematic incentives to
favor management interests over those of share-
holders. However, this theoretical concern is
challenged by empirical evidence: the continuing
flow of incorporations to Delaware suggests that
market participants view its legal regime investor-
protective rather than structurally pro-manage-
ment.2® Our account does not hinge on a ‘race to
the top’ narrative. The persistence of Delaware
incorporation is better explained by institutional
lock-in, switching costs, adjudicative expertise,
and ecosystem complementarities than by any
claim of globally optimal rules.

Viewing Delaware’s dominance through an insti-
tutional lock-in lens helps explain Delaware’s
dominance through the self-reinforcing mechan-
isms of expertise concentration, regulatory opti-
mization, and crisis capitalization. Such a view not
only explains Delaware’s historical rise but accu-
rately predicts its continued dominance.

A. Historical Roots and Path Dependency

Delaware’s corporate supremacy can be traced to
the early 20th century, when the state deliberately
positioned itself to attract corporate charters
fleeing New Jersey’s increasingly restrictive
regime.?*

New Jersey had emerged as the dominant cor-
porate jurisdiction upon enactment of the 1896
General Corporation Act, which liberalized incor-
poration by allowing companies to form for “any
lawful business”, permitted perpetual duration,
and crucially, authorized holding companies to
own stock in other corporations.? Its “enabling”2®
regime and proximity to New York’s financial
district created powerful network effects, making it
the “mother [state] of the trusts”?” and home to
Standard Oil, U.S. Steel, and American Tobacco
by 1901.28 This dominance ended abruptly in
1913 when Governor Woodrow Wilson, later U.S.
President, championed Progressive Era antitrust
reforms that drove corporations to reincorpo-
rate.?® Delaware seized this opportunity.

As the second-smallest U.S. state with limited
natural resources, Delaware strategically capita-

© 2025 Thomson Reuters and Contributors

lized on its geographic proximity to major financial
centers, including New York, Pennsylvania, and
New Jersey, to attract corporate charters as a
source of revenue.

Delaware General Corporate Law (“DGCL”),
enacted in 1899 and revamped in 1913, was
essentially a verbatim copy of New Jersey’s 1896
statute.®® Led by Josiah Marvel, a Wilmington
native and former New Jersey corporate lawyer,
the drafters deliberately maintained the corporate-
friendly framework that Wilson eliminated.?’

The Delaware story captures what economists
call “path dependency”; once Delaware estab-
lished early advantage, network effects and insti-
tutional inertia reinforced its dominance.®* As
Delaware attracted an increasing number of
incorporations, it developed a dense body of
corporate jurisprudence, and legal practitioners
across financial centers, particularly in New York,
concentrated their expertise around Delaware
law.®® This generated substantial network effects
that elevated Delaware’s value proposition
beyond statutory content alone.

In fact, Delaware’s expertise concentration differs
fundamentally from the simple “network effects”
described in prior literature.®* Unlike static
advantages that depreciate over time, Delaware
creates what we term increasing returns to spe-
cialization—each complex case handled by
Delaware’s courts generates institutional knowl-
edge that makes the system better equipped to
handle subsequent complex cases, creating a
knowledge spiral that competitors cannot repli-
cate through statutory copying alone.®* Reincor-
poration entails fixed legal costs, disruption to
charter and bylaw architectures, re-training of
counsel and courts to a new doctrinal corpus, and
coordination frictions with investors, creditors,
and index providers. These path-dependence
frictions, layered atop adjudicative expertise, help
explain observed stickiness.

This dynamic manifests through several specific
channels: judicial decisions create precedential
knowledge that reduces uncertainty for future
transactions; Delaware’s specialized bar devel-
ops transaction-specific expertise that becomes
embedded in institutional memory; legislative
responses to judicial innovations create refined
statutory tools unavailable in other jurisdictions;
and sustained academic engagement generates
theoretical frameworks that inform practical
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decision-making.®® As Professors Edward Rock
and Marcel Kahan demonstrate, this creates
“symbiotic federalism” where Delaware’s institu-
tional advantages become self-reinforcing rather
than merely path-dependent.®”

The state’s fiscal dependence on franchise taxes
created political incentives to maintain a busi-
ness-friendly climate.®®

Professor Bebchuk and his colleagues empha-
size that Delaware’s supremacy is now sustained
through these entrenched network advantages
and high switching costs,® arguing that institu-
tional inertia and accumulated expertise dis-
courage reincorporation, even when rival statutes
may offer specific advantages.*® However, this
raises important questions about whether Dela-
ware’s dominance represents optimal regulatory
competition or merely institutional path depen-
dence that may not serve broader economic
efficiency.

Its institutional entrenchment is reinforced by
Delaware’s commitment to an ‘“enabling”
approach. The DGCL offers predictability and
stability shaped by corporate law experts and
protected from influence of special-interest
groups, creating what amounts to a specialized
legal product tailored for business needs while
maintaining judicial oversight through fiduciary
duties.*'

Notable statutory features exemplify this
approach. Section 102(b)(7) authorizes corpora-
tions to eliminate personal liability for breaches of
the duty of care; Section 141 affirms broad man-
agerial authority in the board of directors; and
Section 144 provides safe harbor protections for
interested transactions when subject to appro-
priate procedural safeguards. Unlike detailed,
prescriptive company codes characteristic of
many civil law jurisdictions,*? the DGCL is sparse
in mandatory provisions and emphasizes
flexibility in corporate governance design.*®
Its animating philosophy—permettre  plutét
qu’interdire—has proven attractive to entrepre-
neurs, investors, and transactional lawyers alike.
The statute delegates wide latitude to boards,
constrained principally by fiduciary duties
enforced through the Delaware Court of Chan-
cery.** This corporate flexibility within judicially
policed boundaries, creates sustainable compe-
titive advantages rooted in institutional expertise
rather than regulatory laxity.*®

436

B. The Internal Affairs Doctrine, Jurisdictional
Extraterritoriality, and Expertise Concentration

The internal affairs doctrine is central to Dela-
ware’s hegemony. It is a long-established choice-
of-law principle under which the law of the state of
incorporation governs matters ‘“‘peculiar to the
relationships among or between the corporation
and its current officers, directors, and share-
holders,” regardless of where business is con-
ducted or shareholders reside.*®

Hence, Delaware corporate law governs internal
governance matters for Delaware corporations
regardless of where business is conducted, law-
suits are filed, or shareholders reside*”—a form of
legally sanctioned extraterritorial regulation that
would be impermissible in most other contexts.*®
When combined with Delaware’s dominance
among Fortune 500 companies and NYSE list-
ings, this doctrine ensures that Delaware law
shapes corporate governance decisions with
national and global implications.*®

Former Delaware Supreme Court Justice, Jack
Jacobs, has identified three mechanisms through
which Delaware corporate law acquired this
extraterritorial reach.®°

First, anti-takeover statutes initially threatened to
undermine the federalist model when states like
lllinois attempted to regulate transactions invol-
ving minimal state connections.®’ However, the
U.S. Supreme Court invalidated the most
aggressive examples of these “first generation”
statutes in Edgar v. MITE Corp.*? led to more
carefully crafted ‘“second generation” statutes
that operated within internal affairs doctrine con-
straints, ultimately reinforcing rather than chal-
lenging Delaware’s framework.>?

Second, the internal affairs doctrine has a self-
reinforcing effect. As more companies incorporate
in Delaware, the more influential Delaware law
becomes, leading to greater uniformity in gov-
ernance practices and greater incentives for
subsequent incorporations.®*

Delaware courts have increasingly interpreted the
doctrine to encompass not only traditional gov-
ernance relationships, but also litigation proce-
dures, fee-shifting provisions, and even aspects
of federal securities law claims through corporate
charter and bylaw provisions.*® In fact, one Dela-
ware Vice Chancellor recently cautioned against

© 2025 Thomson Reuters and Contributors
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“Delaware [determining] employment law for the
country and for the world.”>®

This expansive interpretation has drawn criticism
from legal scholars. Professor Ann Lipton con-
tends that the internal affairs doctrine operates as
“a sort of optical illusion: it looks absolute
because its scope has been limited to the area in
which it can operate absolutely.”®” She argues
that Delaware has become too aggressive in
expanding the doctrine beyond traditional cor-
porate governance, particularly into employment
relationships and other areas that affect non-
Delaware residents.*® Professor Lipton calls for
“more modesty from Delaware” in applying the
doctrine, noting that Delaware “has long been
recognized as having an incentive to construe the
internal affairs doctrine as broadly as possible.””*°

However, this expansion reflects legitimate busi-
ness needs rather than mere jurisdictional over-
reach. By ensuring that Delaware law applies to
internal corporate governance, this doctrine pre-
vents companies from exploiting differences in
state law that might otherwise favor states where
corporations actually operate. This creates pre-
dictability—Delaware law will govern key govern-
ance questions regardless of where business
disputes arise or where the corporation later
relocates its operations.®® Therefore, the legit-
imate efficiency served by the doctrine’s broad
application allays concerns about democratic
accountability.®!

Third, attempts by states like California and New
York to impose their own governance mandates
on foreign-incorporated entities—so-called *“cor-
porate outreach” statutes—have largely been
rebuffed.®® In VantagePoint Venture Partners 1996
v. Examen, Inc., the Delaware Supreme Court held
that California’s effort to override Delaware’s vot-
ing rules violated constitutional principles and
must yield to the internal affairs doctrine.®® This
line of authority has cemented Delaware’s
supremacy in matters of internal corporate gov-
ernance and neutralized regulatory competition
from high-population states with expansive
stakeholder protections.

C. Federal-State Division and Regulatory
Optimization

Delaware has achieved a stable equilibrium that
maximizes total stakeholder value while minimiz-
ing regulatory arbitrage opportunities—repre-
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senting a Pareto-optimal solution to the multi-
party optimization problem of corporate govern-
ance. This equilibrium operates through three key
features that distinguish Delaware from compet-
ing jurisdictions. One, flexible standards that
enable case-by-case optimization rather than rigid
rules that create systematic over- or under-enfor-
cement; two, calibrative legislative-judicial feed-
back loops that enable real-time adjustment to
maintain optimal enforcement; and three, multi-
stakeholder optimization that, unlike pure share-
holder primacy or broad stakeholder governance
models, optimizes across multiple constituencies
simultaneously.®* Delaware decisions over the
last twenty years show that Delaware courts
consistently balance competing interests in ways
that maximize total transaction value while main-
taining investor confidence—something Pro-
fessor Bebchuk’s pure race to the bottom critique
theory cannot alone explain.®®

Delaware’s dominance cannot be understood
without an appreciation of the evolution of Amer-
ican corporate federalism, characterized as “‘a
patchwork of fifty separate bodies of state cor-
porate law, plus the corporate law of the District of
Columbia, all overlaid by a separate body of fed-
eral law.””®® This two-tiered system emerged from
economic necessity. While nineteenth-century
corporations were primarily local enterprises, the
transformation of the twentieth century demanded
federal intervention.®”

The New Deal fundamentally reshaped this land-
scape by creating a clear division of regulatory
authority. Delaware and other states retained
control over internal corporate affairs—relation-
ships between shareholders, directors, and offi-
cers—while federal law took jurisdiction over
capital markets through not only the Securities
Act of 1933% and Securities Exchange Act of
1934%°, but also the Investment Company Act of
1940 and the Investment Advisers Act of 1940,
which shape governance practices for issuers
and intermediaries and interact with Delaware’s
internal-affairs domain. This federal overlay has
continued to expand through subsequent legis-
lation including the Williams Act (1968),”° the
Sarbanes-Oxley Act (2002),”" and recent eco-
nomic stimulus measures regulating executive
compensation for bailout recipients.”

The federal-state division has enabled corpora-
tions to strategically choose jurisdictions based
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on differences in corporate governance and fed-
eral oversight. For example, a California technol-
ogy firm or New York financial institution can
access Delaware’s specialized corporate law
while operating under uniform federal securities
regulations.” As Justice Jacobs observed, this
provides “a clear, easily applied rule that wher-
ever a lawsuit involving the corporation’s internal
affairs is filed, only the law of the state of incor-
poration would govern the case.””*

This division manifests in several key areas, par-
ticularly, (1) disclosure requirements, where fed-
eral law mandates extensive disclosures through
SEC filings and Delaware focuses on internal
governance processes; (2) shareholder rights,
where federal law provides voting protections and
information rights and Delaware governs fiduciary
duties and transaction approval processes; and
(3) enforcement, where federal agencies and pri-
vate securities litigation operate alongside Dela-
ware’s specialized courts.”

Rather than posing a threat, the federal overlay
has allowed Delaware to specialize within its
regulatory niche while federal law handles matters
requiring uniform national treatment.”® Delaware’s
Court of Chancery, free from the burden of
securities enforcement, focused on crafting jur-
isprudence on fiduciary duties, transaction struc-
tures, and governance arrangements, while
federal agencies manage disclosure require-
ments, market regulation, and securities enfor-
cement.”” The result is a sophisticated system of
divided regulatory labor that enhances overall
governance quality while preserving Delaware’s
competitive position.

D. Revenue Incentives and Supporting
Infrastructure

Delaware’s revenue model creates powerful
incentives to maintain business-friendly policies.
The state generates substantial revenue from
incorporation fees and franchise taxes. Domestic
corporations pay a minimum annual franchise tax
of $175 under the Authorized Shares method or
$400 under the Assumed Par Value Capital
method, with maximum liabilities of $200,000 for
most entities and $250,000 for designated Large
Corporate Filers.”® Seemingly modest for indivi-
dual firms, the fee structure generates enormous
aggregate revenue given Delaware’s dominance
in the incorporation market: franchise taxes and
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related fees account for approximately one-third
of the state’s annual revenue.”

This fiscal dependence fundamentally shapes
Delaware’s political economy. Critics argue that
Delaware’s “race to the top” in corporate law may
actually represent a ‘“race to the bottom” that
prioritizes managerial interests over broader sta-
keholder welfare in order to protect incorporation
revenue. However, this theoretical concern is
challenged by empirical evidence and market
behavior. As Delaware legislators recently
observed, corporate franchise revenue allows the
state to “make meaningful investments in [Dela-
ware] communities” such that the corporate
franchise “doesn’t just serve business; it serves
our state” .8

The franchise tax calculation methods allow cor-
porations flexibility in minimizing their tax burden
while ensuring stable revenue streams for the
state. Large corporations often pay hundreds of
thousands of dollars annually, creating what
public choice theorists recognize as a ‘“revenue
trap” as the state becomes dependent on cor-
porate tax revenues, creating powerful political
incentives to resist policies that might drive
incorporations elsewhere.?' This creates a unique
alignment where the special “interest” driving
Delaware corporate law is, paradoxically, Dela-
wareans as a whole rather than narrow corporate
constituencies.®?

Critics raise concerns about regulatory capture,
but Delaware’s continuing attraction to sophisti-
cated institutional investors (including pension
funds, university endowments, and activist inves-
tors who are particularly sensitive to governance
quality) suggests that Delaware law provides
genuine investor protection rather than systema-
tic management favoritism. If Delaware truly
engaged in a ‘“race to the bottom,” we would
expect to see institutional investors leading exo-
dus movements rather than continuing to support
Delaware incorporation for their portfolio
companies.

The revenue alignment critique also overlooks
Delaware’s unique political structure. The broad
distribution of corporate tax benefits across
Delaware’s entire population creates incentives to
sustain high-quality corporate law that serves all
market participants rather than narrow interest
groups. This differs markedly from regulatory
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capture scenarios where concentrated benefits
flow to specific constituencies.

Delaware has developed a comprehensive infra-
structure to support corporate operations, from
registered agent services to specialized consult-
ing firms.8® Perhaps most importantly, the Dela-
ware’s Secretary of State’s office is known for its
exceptional efficiency, offering filing turnaround
times in as little as thirty minutes, maintaining
extended hours from 8:00 AM to midnight Mon-
day through Friday, and providing procedures for
both preclearing documents and effecting filings
even when staff is not present.®* This results in
what is effectively 24/7 availability for corporate
filings, proving particularly valuable for interna-
tional transactions and urgent corporate
actions.®

Unlike many government agencies, the Delaware
Secretary of State’s office operates with a custo-
mer service-oriented approach, reflecting dec-
ades of institutional commitment to preserving
Delaware’s competitive edge in the corporate
franchise market.®® This specialized expertise in
corporate administration, combined with the
broader ecosystem of service providers who
understand the nuances of Delaware corporate
law, creates operational efficiencies that compet-
ing states struggle to replicate.®”

Il. DELAWARE'’S LEGAL ARCHITECTURE:
GENIUS LOCI AND INSTITUTIONAL LOCK-IN

Building on the political economy foundations
established in Part I, this part examines how
Delaware has created sophisticated legal institu-
tions to address core challenges in corporate
governance. governance. Critics such as Pro-
fessor Bebchuk argue that Delaware’s institu-
tional coordination may actually impede optimal
rule-making by reducing competitive pressure.
However, the ongoing evolution of Delaware
doctrine through high-profile cases suggests the
system remains vibrant and responsive to new
challenges. Delaware’s success stems not from
singular doctrinal innovation but from the capacity
to maintain legal certainty while adapting to
evolving business needs through feedback
mechanisms between courts, legislature, and
specialized bar.

From a theoretical standpoint, Delaware’s legal
ecosystem challenges both pure contractarian
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models (which presume markets alone can opti-
mize governance arrangements) and top-down
approaches (which assume centralized rule-
making can anticipate all business needs). Pro-
fessor Stephen Bainbridge’s “director primacy”
theory, while generally supportive of Delaware’s
board-centric model, raises concerns about
potential regulatory capture given revenue
dependence. Yet Delaware’s willingness to scru-
tinize even the most powerful corporate actors, as
demonstrated in recent high-profile cases such as
Tornetta, suggests the judiciary maintains genu-
ine independence despite the state’s economic
interests. Instead, Delaware represents respon-
sive legal structures that combine market signals
with expert judgment to produce evolutionary law-
making that serves neither pure shareholder pri-
macy nor pure stakeholder governance, but
rather enables efficient contracting within judi-
cially-enforced fiduciary constraints.

A. The Court of Chancery Model: Equity
Without Juries

Delaware’s corporate judiciary operates on a
bifurcated system, where the Court of Chancery
and the Superior Court’s Complex Commercial
Litigation Division® serve distinct but com-
plementary roles, delivering equitable and legal
remedies respectively.

At the heart of the system is the Court of Chan-
cery, which holds exclusive jurisdiction over all
matters in equity, such as breach of fiduciary
duties, shareholder derivative suits, and corporate
control disputes, arising under the DGCL. Estab-
lished in 1792, it is the oldest and prominent
business court in the United States. As a court of
equity, judges—not juries®*—decide cases and
must provide written reasons for their rulings.
Rooted in the traditions of the English Court of
Chancery, this structure eliminates the unpre-
dictability of jury verdicts and decades of detailed
judicial opinions have created comprehensive
and high-quality caselaw.®® Equity jurisdiction
allows for flexible remedies unavailable in courts
of law, making the Chancery Court particularly
suited for corporate disputes where monetary
damages may prove inadequate.

Some critics argue this structure may insulate
corporate defendants from democratic account-
ability that jury trials provide, but the requirement
for detailed written opinions and appellate review
actually offers greater transparency and
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consistency than jury verdicts, which need not be
explained.

The Chancery bench is composed of a Chancel-
lor and six Vice Chancellors®', all nominated by
the Governor and confirmed by the State Senate
to 12-year terms.®® Delaware’s constitution also
requires partisan balance on the bench, a dis-
tinctive feature intended to preserve public con-
fidence in judicial impartiality.”® These jurists are
selected for their deep expertise in corporate law,
and many come from leading Delaware law firms
or government service.

Critics note that this selection process may create
a revolving door between the Delaware bar and
bench, potentially compromising judicial inde-
pendence. However, the 12-year terms and con-
stitutional partisan balance requirements provide
strong structural protections against capture,
while the expertise gained from practice enables
more sophisticated judicial decision-making than
generalist courts could provide. This structure
contrasts sharply with elected judiciaries or gen-
eralist courts that lack specialized business law
competence.®* Cases in the Court of Chancery
are assigned to individual judges who manage
litigation from filing through resolution, creating
accountability. The court’s limited jurisdiction
enables expedited handling of complex corporate
matters disputes, sometimes resolved within days
or weeks when necessary, without compromising
analytical rigor.%®

Chancery decisions are appealable as of right to
the Delaware Supreme Court®, the state’s high-
est appellate tribunal. This two-tier structure offers
both expert trial-level adjudication and consistent
appellate oversight.

B. Judicial Personalities and Thought
Leadership

Delaware’s judicial tradition of scholarly engage-
ment extends across both current and former
members of the bench, creating an unprece-
dented integration of academic rigor with practical
jurisprudence.

Former Chief Justice Leo E. Strine Jr. and former
Chancellor William T. Allen stand as perhaps the
most prolific judicial scholars in corporate law,
with over forty published articles in leading law
reviews including the Harvard Law Review, Yale
Law Journal, Columbia Law Review, Cornell Law
Review, Northwestern Law Review, and Stanford
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Law Review.*”®® Hon. Strine’s scholarship ranges
from executive compensation to stakeholder
governance, while Hon. Allen authored landmark
decisions such as Caremark and influential aca-
demic work before joining NYU Law School
faculty. Together, they established Delaware’s
distinctive template integrating practical jur-
isprudence with scholarly rigor that continues
today.

Current Chief Justice Collins J. Seitz Jr. has
contributed to legal scholarship on judicial
administration and corporate dispute resolution
and brings patrticular expertise in complex com-
mercial litigation procedures. His work as Judicial
Liaison to the Corporate Laws Committee of the
American Bar Association and as an Adviser on
the American Law Institute’s Restatement of the
Law, Corporate Governance reflects his engage-
ment with both the practical and theoretical
dimensions of corporate lawmaking.

Justice Karen L. Valihura has similarly advanced
discourse on securities regulation and share-
holder litigation, serving on the Advisory Board of
the John L. Weinberg Center for Corporate Gov-
ernance and as a member of the American Law
Institute’s board of advisors for its Restatement for
Corporate Governance. Her academic engage-
ment reflects the broader pattern of Delaware
justices maintaining active intellectual engage-
ment with corporate governance scholarship.

The current generation of Chancery judges con-
tinues its tradition of legal innovation. Chancellor
Kathleen St. J. McCormick was sworn in as
Chancellor of the Court of Chancery on May 6,
2021, becoming the first woman to lead the court
in its 230-year history.®® Her high-profile deci-
sions, particularly in Tornetta, have demonstrated
judicial willingness to scrutinize even the most
powerful corporate actors.

Vice Chancellor J. Travis Laster, sworn in on
October 9, 2009, has emerged as a particularly
influential voice, authoring thoughtful opinions on
controller fiduciary duties and the limits of private
ordering.'® His academic writings propose a
“non-harm” framework for controlling share-
holder duties, distinguishing between active harm
and mere self-benefit.’’

VC Laster has become known for his ground-
breaking decisions that reshape corporate
accountability law, especially in the area of
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Caremark claims challenging directors and offi-
cers for ignoring mission-critical risks. Over the
past several years, VC Laster has issued trans-
formational rulings in shareholder litigation invol-
ving McDonald’s Corp., AmerisourceBergen
Corp., and Walmart Inc. that significantly expan-
ded the legal exposure of officers and directors
facing lack-of-oversight claims.’® In McDonald's,
Laster notably extended oversight duties from
board members to company executives, while his
AmerisourceBergen and Walmart rulings estab-
lished a novel approach to calculating statutes of
limitations in shareholder lawsuits.'®® These
decisions have pushed Caremark cases from
“long-shot lawsuits that were barely worth bring-
ing into a staple of Delaware’s corporate
accountability regime.”"%

Among VC Laster’s most significant recent deci-
sions is Moelis, which addressed fundamental
tensions between private ordering and statutory
compliance in Delaware corporate law.'® The
decision established that “market practice is not
law” and “when market practice meets a statute,
the statute prevails,” crystallizing the conflict
between widespread market practices and strict
statutory requirements.'®® Moelis created a
framework for evaluating provisions in stock-
holder agreements that potentially conflict with
Section 141(a)’s mandate regarding board
authority, representing what scholars have char-
acterized as a faithful application of statutory text
to evolving governance structures.'®”

Indeed, Delaware judges are deeply embedded in
the legal academy, often serving as thought lea-
ders in corporate law scholarship.’®® Justice
Strine held academic appointments at both the
University of Pennsylvania Law School and Har-
vard Law School.'® VC Laster, who has been
described as “Strine on steroids,” also maintains
an active scholarly presence, lecturing at major
law schools and participating in the Harvard Law
School Program on Corporate Governance.''®
This scholarly engagement is not limited to cur-
rent judges. Former Chancellor William T. Allen
joined the faculty at NYU School of Law, former
Chief Justice Myron T. Steele has taught at the
University of Virginia School of Law, and former
Justice Jack B. Jacobs has held teaching
appointments at Columbia and Vanderbilt Law
Schools."" This extensive interaction between
Delaware’s judiciary and the academy contributes
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to the depth, adaptability, and credibility of Dela-
ware corporate law.

C. Specialized Legal Expertise: The Delaware
Bar and Litigation Incentives

The Delaware SBA Corporation Law Section
Council (the Council) serves as the institutional
hub for corporate law development. Twenty-six
highly qualified individuals, comprising a diverse
representation of plaintiff-side and defense-side
lawyers, litigators and transactional attorneys, are
appointed to this body to review, recommend,
and develop changes to DGCL."? The Council
meets year-round and possesses the authority to
propose amendments directly to the Delaware
General Assembly (General Assembly), creating
an institutionalized feedback mechanism between
legal practitioners and legislative development.'*®

C1. The Economics of Corporate Governance
Litigation

Corporate governance in the United States oper-
ates primarily through litigation rather than reg-
ulatory oversight, creating a unique legal
ecosystem where the Delaware bar has adapted
to serve both enforcement and advisory func-
tions."' Whereas many European national sys-
tems, rely primarily on regulatory agencies, to
oversee corporate conduct, the American corpo-
rate governance model places greater emphasis
on private litigation to police fiduciary duties and
assess the fairness of transactions. This litigation-
driven model creates powerful economic incen-
tives that shape both legal practice and sub-
stantive law development. Seen through an
indirect investor-protection lens, a nonzero base-
line of plaintiff activity is not a pathology but a
feature: it feeds the case pipeline that generates
Delaware’s precedential substrate, sustains
credible monitoring, and—in conjunction with
judicial gatekeeping—anchors investor
confidence.

C2. The Scale and Economics of Merger
Litigation

The volume of shareholder litigation has reached
extraordinary levels that fundamentally shape
Delaware’s legal market. Cornerstone Research
found that 94% of merger and acquisition trans-
actions valued over $100 million were subject to
at least one shareholder lawsuit in 2013, with an
average of five suits per deal."” These cases are
filed with remarkable speed—averaging 11.7
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days after deal announcement—suggesting sys-
tematic rather than merit-driven litigation
patterns.''®

Yet the outcomes reveal the economic dynamics
at play: in the study conducted by Professor
Bainbridge, none of the 612 lawsuits that went to
trial, and “all judgments (including summary
judgments or judgments on the pleadings) were
granted to the defendants.”''” This pattern sug-
gests that litigation serves economic rather than
substantive governance purposes, creating what
Professor Stephen Bainbridge characterizes as
systematic “strike suits filed by the plaintiffs’
bar.”"'®

C3. The Circularity Problem and Wealth
Transfers

Delaware’s specialized bar operates within a liti-
gation ecosystem characterized by what scholars
term the “circularity problem.”''® Settlement
payments in shareholder class actions typically
come from corporate treasuries or insurance
policies rather than individual defendants, mean-
ing current shareholders effectively pay settle-
ments for alleged wrongdoing that harmed
previous shareholders.’®® This creates wealth
transfers from current to former shareholders,
minus substantial legal fees, without deterring
future misconduct.'®'

The Tornetta litigation exemplifies these dynam-
ics—involving millions in potential plaintiff attor-
ney fees regardless of ultimate outcome—
demonstrating how high-stakes cases generate
substantial economic incentives that attract elite
legal talent to both sides of corporate disputes.'??
Even in cases with substantial monetary recov-
eries, Professor Roberta Romano’s research
found that only about half resulted in meaningful
shareholder compensation, with average recov-
eries of $9 million and median recoveries of only
$2 million.'2®

C4. Capital Markets Competitiveness and
Litigation Risk

This litigation-intensive nature of American cor-
porate governance creates broader economic
consequences that Delaware practitioners must
navigate. Major studies of U.S. capital markets
competitiveness—including the  Bloomberg-
Schumer Report, Paulson Committee Report, and
Chamber of Commerce Report—identified
shareholder litigation as a significant factor in
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declining market competitiveness relative to
international alternatives.'** Survey evidence
reveals that 63% of senior executives view the UK
as having a less litigious culture than the United
States, with 85% of CEOs indicating London as
preferable to New York for avoiding litigation
risk.'2®

These perceptions translate into measurable
economic effects: domestic issuers with prior
securities fraud experience resort to offshore
financing more frequently, while foreign compa-
nies increasingly protect themselves from litiga-
tion risk by moving out of the United States
altogether.'®® The U.S. Supreme Court in Stone-
ridge Investment Partners v. Scientific-Atlanta
recognized these dynamics, noting that extensive
discovery and settlement pressure allow “plain-
tiffs with weak claims to extort settlements from
innocent companies” while raising “the costs of
doing business” and potentially shifting “secu-
rities offerings away from domestic capital
markets.”'?”

C5. Institutional Structure and Market
Adaptation

Delaware’s legal market has evolved sophisti-
cated practices around these litigation econom-
ics. The merger litigation context exemplifies
these dynamics, where every merger claim pos-
sesses inherent “hold-up value” because defen-
dants face burdensome discovery and potential
transaction delays regardless of claim merit.'?®
This creates systematic settlement incentives
where defendants prefer resolving cases through
supplemental disclosures and attorney fee pay-
ments rather than risking transaction derailment.

The amendment process typically follows a
refined stakeholder consultation model that
reflects these litigation realities. Corporations,
investors, and their counsel report experiences
using the corporate franchise to local Delaware
counsel, who may suggest amendments to the
Council.”® The Council considers such amend-
ments through focused committees representing
an even broader cross-section of the Delaware
bar. Proposed amendments reach the General
Assembly only after approval by both the Council
and the executive committee of the SBA, ensuring
that the legislature represents the *near-final,
rather than first, stop” in the amendment
process.'3°
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Delaware’s legal market features several promi-
nent firms that collectively constitute “Big
Four’'®'—Morris Nichols'32, Potter Anderson'3,
Richards Layton, and Young Conaway'3*. Other
major firms including Wachtell and Skadden Arps,
have maintained significant Delaware presences
for over thirty years, developing expertise in both
transactional planning and litigation management

within Delaware’s unique governance ecosystem.

The Delaware bar’s influence extends through
multiple institutions. The Delaware Journal of
Corporate Law, at Widener University Delaware
Law School, serves as a premier publication for
corporate law scholarship. It publishes articles
cited frequently by courts and leading national
law reviews, hosts distinguished lectures and
publishes unreported opinions from the
Chancery.'®

D. The Legislative-Judicial Feedback Loop:
Institutional Learning

Delaware is unique in the dynamic interplay
between its courts and legislature. When judicial
opinions create uncertainty or impose ‘“unwel-
come” restrictions, the General Assembly
responds with targeted statutory amendments,
proposed by the Council. The legislature’s
approach reflects a “philosophy which empha-
size[s] the stability of Delaware corporate law”
with a ““guiding principle that underlies legislation
affecting corporations in Delaware [being] to
achieve a balanced law.”"%¢

The Council serves as an informal advisory
mechanism, enabling responsive legislative
adaptation to judicial developments and changing
business needs. This institution facilitates the
feedback loops between courts, legislature, and
practitioners that enable Delaware to maintain
competitive advantages through continuous
institutional  evolution. Recent scholarship
demonstrates that Delaware’s legislative-judicial
relationship operates more systematically than
previously understood. Assaf Hamdani and Kobi
Kastiel observed consistent patterns of legislative
responses to court decisions, averaging 0.68
interventions per year with accelerating frequency
in recent decades.'®” This responsive capacity
enables Delaware to address judicial overreach or
statutory gaps more effectively than jurisdictions
lacking similar institutional coordination.
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Our analysis suggests that these legislative
responses serve three critical functions: (1)
enabling courts to set norms without imposing
out-of-pocket liability on directors and officers for
non-conflicted decisions; (2) balancing fiduciary
duties with private ordering by providing tailored
rules that might otherwise conflict with universal
fiduciary standards; and (3) devising arrange-
ments that require political bargains across legal
questions while providing certainty and addres-
sing changing market practices.

This feedback mechanism appeared dramatically
in 2024-2025 with the legislative response to
notable Chancery Court decisions. SB 313 (2024)
amended Section 122 to authorize stockholder
agreements that might otherwise violate tradi-
tional board authority principles, directly
responding to the Moelis decision.’®® SB 21
(2025) went further, fundamentally altering stan-
dards for controlling shareholder transactions.

Critics argue this legislative intervention under-
mines judicial independence. Representative
Sean Lynn described it as “taking out the most
important leg of the stool by not allowing the
Judiciary to conclude its process.”'®® However,
defenders contend that responsive legislation
ensures Delaware law remains practical and
business-friendly rather than purely academic.

E. Institutional Coordination in Action: The
Evolution of Delaware Corporate Law

Delaware corporate law has evolved through
distinct litigation eras'*®, each responding to the
prevailing business challenges and governance
crises of its time. As VC Laster documented,
“Delaware has offered a principles-based system
in which judges shaped corporate law by ruling
on the facts of a particular case within the context
of a prevailing legal environment”.'*!

Delaware not only resolves crises; it capitalizes on
them via institutional coordination to further rein-
force its supremacy. Historical patterns reveal
Delaware’s crisis capitalization mechanisms
operating consistently across decades. The
1980s hostile takeover crisis generated enhanced
scrutiny doctrines that became influential;'*?
2000s federal preemption threats spurred spe-
cialized court development that increased insti-
tutional capacity; 2010s appraisal arbitrage
problems produced market-based valuation
frameworks  that  improved  transactional
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efficiency;'** and the Moelis backlash and recent

DExit challenge triggered SB 313 and SB 21
reforms respectively, which clarified competitive
advantages while preserving core governance
protections.

E1. The Hostile Takeover Era (1980s):
Constitutional Moments in Corporate Law

The 1980s marked what former Delaware Chan-
cellor William Allen described as a period when
“the secure ground upon which the accepted
suppositions of corporation law had been pre-
mised [up to the late 1970s, had broken]
apart”."** This decade witnessed unprecedented
hostile takeover activity fundamentally challen-
ging traditional notions of managerial authority
and shareholder primacy.

The landmark trilogy of Van Gorkom, Unocal and
Revlon established the foundational framework
for modern corporate governance.'*® These
decisions reflected Delaware’s response to a
“constitutional moment” for corporate law
reflecting a period of fundamental doctrinal
reconstruction in response to external pres-
sures.'*® The era marked the apparent end of
“managerialism” and the emergence of share-
holder value as corporate law’s normative
anchor.'

E2. The Moderating Era (1990s-2000s):
Refinement and Institutional Learning

Following the turbulent 1980s, Delaware courts
entered the “Moderating Era,” characterized by
judicial refinement of earlier doctrinal innovations
and legislative responses to perceived judicial
overreach.'® The enactment of DGCL Section
102(b)(7) in 1986, allowing corporations to elim-
inate director liability for duty of care breaches,
exemplified Delaware’s unique institutional feed-
back mechanism whereby legislative action cor-
rects judicial innovations that prove economically
disruptive.'*®

This period witnessed the development of more
nuanced approaches to defensive measures and
the recognition that hostile takeovers, while
potentially beneficial in some contexts, required
sophisticated judicial frameworks that balanced
managerial authority with shareholder
protection.'®®
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E3. The MFW Era (2010s): Rise of Controlling
Shareholder Litigation

The 2010s ushered in what practitioners now term
the “MFW Era,” following the Delaware Supreme
Court’s landmark decision in Kahn v. M&F
Worldwide Corp. (2014) (MFW).'®' MFW created
procedural mechanisms to allow controlling
shareholder transactions to receive business
judgment protection through dual protections—
approval by both independent special commit-
tees and majority-of-minority  stockholder
votes.'%?

Paradoxically, rather than reducing litigation,
MFW spawned increased plaintiff activity as
sophisticated litigation tactics emerged to chal-
lenge the sufficiency of these protective
mechanisms.’®® This era witnessed extortionary
litigation, i.e., strategic lawsuits designed to
extract settlements rather than remedy genuine
governance failures." The phenomenon of
“MFW creep’—extending dual protection require-
ments beyond traditional squeeze-out mergers—
illustrated how doctrinal innovations can expand
beyond their intended scope.’®

E4. The Current Era (2020s): Legislative
Corrections and Judicial Restraint

Delaware’s Current Era reflects institutional
maturation and legislative intervention to address
perceived judicial overreach.'® Enactment of SB
313 in 20244 and SB 21 in 2025 exemplifies
Delaware’s continuing institutional feedback
mechanisms, providing statutory clarity to limit
MFW creep and reduce litigation uncertainty.'®”
Recent decisions demonstrate increased judicial
skepticism toward weak disclosure-only settle-
ments and heightened attention to attorney con-
duct in representative litigation.'%®

This historical evolution demonstrates Delaware’s
institutional capacity for adaptive response to
changing business environments while maintain-
ing core governance principles. The state’s ability
to evolve through distinct eras while preserving its
fundamental competitive advantages illustrates
the sophisticated institutional learning that distin-
guishes Delaware from competing jurisdictions.
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lll. DELAWARE’S LEGAL INNOVATION:
JUDICIAL TOOLS AND TRANSACTIONAL
INSTRUMENTS

Part Ill illustrates that Delaware’s corporate law
framework is not static legal doctrine, rather a
dynamic portfolio of legal instruments, constantly-
evolving doctrine, and expansion of statutory
provisions.’® These instruments—which we
explore through examples such as enhanced
scrutiny, MFW cleansing, Corwin deference,
books and records innovation, oversight liability,
market-based appraisal, and aiding-and-abetting
doctrines—function as carefully calibrated judicial
responses to recurring transactional dilemmas.
Each emerged from a distinct governance con-
text, that is, hostile takeovers, conflicted controller
transactions, post-closing litigation, valuation
uncertainty, shareholder information asymme-
tries, compliance failures, advisor misconduct,
and threats to the stockholder franchise
respectively.

Unlike statutory-driven jurisdictions such as
Nevada or Texas, Delaware’s common-law foun-
dations enable courts to develop context-specific
standards of review that reconcile legal certainty
with evolving business realities.’® These instru-
ments embed procedural safeguards into corpo-
rate decision-making and allow the judiciary to
fine-tune enforcement intensity in proportion to
structural risk. We argue that the durability of
Delaware’s legal regime lies in its capacity for
incremental adaptation through case-by-case
adjudication.

Enhanced scrutiny has evolved to meet new
defensive tactics, MFW has expanded beyond
squeeze-out mergers, Corwin continues to be
refined through scrutiny of disclosure and coer-
cion, and Section 220 has matured into a robust
investigative tool. In response to appraisal arbit-
rage and the limits of judicial valuation, the Dela-
ware Supreme Court in DFC and Dell crafted a
framework that defers to deal price when robust
market processes exist, signaling a shift from
judicial supremacy to institutional com-
plementarity. This innovation reflects a form of
judicial humility and recognition that courts may
lack the tools to reliably second-guess efficient
market outcomes, and that restraint may better
serve corporate value preservation.
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Even when legislative developments, notably SB
21, have updated the application of these doc-
trines, the foundational architecture illustrates
how Delaware courts engineer legal instruments
in response to shifting transactional contexts.'®"
As Professor Edward Rock has argued, Dela-
ware’s jurisprudence is distinguished by its reli-
ance on retrospective norm-setting, in which
courts resolve disputes and shape behavioral
expectations through narratives and precedents
rather than ex ante statutory mandates.'®® What
emerges is, in effect, an ex post governance
regime—a model in which legal standards are
refined iteratively through common-law evolution,
reinforcing Delaware’s position as the global
benchmark for corporate adjudication.

A. Enhanced Scrutiny in Takeovers

The 1980s hostile takeover wave exposed the
limits of default business judgment deference,
particularly where board entrenchment created
structural conflicts not captured by traditional self-
dealing analysis.’®® Under traditional Delaware
doctrine, courts applied either the business
judgment rule (BJR) (for disinterested decisions)
or entire fairness (strict scrutiny for conflicted
transactions).'® However, defensive measures
against hostile takeovers introduced a middle
category—situations in which directors had
inherent conflicts, such as their own job security,
without engaging in classic self-dealing."®®

To address these structural dilemmas, Delaware
developed enhanced scrutiny as an intermediate
standard—appropriate when the assumptions
underpinning BJR break down due to inherent
conflicts."®® This standard governs both defensive
measures during takeover threats (Unocal) and
sale-of-control circumstances (Revlon), reflecting
judicial recognition that these contexts demand
heightened oversight despite the absence of tra-
ditional fiduciary breaches.'®”

In Unocal, the Delaware Supreme Court crafted
enhanced scrutiny by requiring boards to satisfy
two prongs: (1) reasonable grounds to perceive a
threat to corporate policy and effectiveness; and
(2) a defensive response that was proportionate
to that threat.'®® The court warned of “the omni-
present specter’” that boards might act primarily in
their own interests, especially when their tenure is
jeopardized by takeover attempts.'®® Crucially,
the proportionality inquiry guards against “dra-
conian” defenses—i.e. measures that are either
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preclusive (insulating management entirely) or
coercive (forcing shareholder support irrespective
of merit).'®

When companies enter sale process, Revion
duties require directors to act as “auctioneers
charged with getting the best price for the stock-
holders” rather than defenders of corporate pol-
icy.'" Revlon applies in three circumstances: (1)
when corporations initiate active bidding pro-
cesses seeking sale or breakup; (2) when targets
abandon long-term strategy and seek alternative
breakup transactions; or (3) when transaction
approval results in sale or change of control.'”?
The framework’s contextual sophistication
enables Delaware law to address complex busi-
ness realities that simple rules cannot
accommodate.'”®

Enhanced scrutiny exemplifies what scholars call
“proportionality review”—a reasonableness test
assessing both threat legitimacy and prudential
responses.'”® Sitting between the extremes of
BJR and entire fairness, it offers structured yet
deferential oversight, preserving managerial flex-
ibility while curbing opportunism.'” In Lyondell
Chemical Co. v. Ryan, 970 A.2d 235, 242 (Del.
2009), the Delaware Supreme Court reaffirmed
this contextual sensitivity. Revlon does not attach
to every sale context. Duties arise when the board
embarks on a transaction that will effect a change
of control or break up the company, and not
merely upon third-party interest. Courts have
narrowed and contextualized the trigger'’®

B. MFW Cleansing in Controller Shareholder
Transactions

Entire fairness review for all controlling share-
holder transactions imposed litigation risk even
on transactions with significant procedural safe-
guards, chilling efficient dealmaking. Under tra-
ditional Delaware law, any transaction where a
controlling shareholder stood “on both sides”
automatically triggered the demanding entire
fairness standard, requiring courts to determine
both fair process and fair price—an expensive,
time-consuming analysis that discouraged legit-
imate controller transactions.'””

In Kahn v. M&F Worldwide Corp., 88 A.3d 635
(Del. 2014) (MFW), the Delaware Supreme Court
introduced a doctrinal innovation that rebalanced
this framework—where a transaction is condi-
tioned ab initio upon both (a) the approval by an
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independent, fully empowered special committee
and (b) a fully informed, uncoerced majority-of-
the-minority stockholder vote, BJR is restored.
These procedural safeguards, the Court rea-
soned, replicate the protections afforded in arm’s-
length transactions and thus warrant deferential
review.

MFW reflects a deeper structural insight within
Delaware jurisprudence—namely, that standards
of fiduciary conduct and standards of judicial
review serve distinct functions, and that rigorous
process may, in certain contexts, substitute for
substantive judicial inquiry. Delaware’s cleansing
doctrines operationalize judicial deference to a
qualified independent decision-maker. If a con-
flicted board acts, courts look for an independent
committee or for fully informed, uncoerced
stockholder approval; for controllers, inherent
coercion justifies requiring both active committee
negotiation and minority approval in the MFW
setting.

Since its adoption, the MFW framework has pro-
ven highly adaptable. Courts have extended it
beyond its original context of freeze-out mergers
to a broader set of controlling shareholder trans-
actions. Academic observers have described
MFW as a revolutionary framework that has
become the prevailing template for managing
controller conflicts, though concerns have
emerged regarding its “cavalier” application as a
default safe harbor for any form of controller
involvement.'”® At its core, however, MFW exem-
plifies Delaware’s capacity to transform the binary
choice between entire fairness and BJR into a
nuanced framework that rewards robust process
design while preserving judicial oversight in
instances of inadequate procedural safeguards.

C. Corwin’s Shareholder Ratification
Innovation

While MFW addressed the specific challenge of
controlling shareholder conflicts through dual
procedural safeguards, a parallel problem
emerged in transactions involving director con-
flicts but no controlling shareholder, prompting
Delaware courts to develop a complementary
framework for stockholder ratification.

By the 2010s, enhanced scrutiny doctrines—ori-
ginally designed for pre-closing injunctive relief—
were being invoked in post-closing damages
actions, even when fully informed stockholders
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had approved transactions.'”® In Corwin v. KKR
Financial Holdings LLC, 125 A.3d 304 (Del. 2015)
(Corwin), the Chancery Court held that when
disinterested stockholders approve a transaction
fully informed and uncoerced, BJR applies.

Corwin therefore acts as a cleansing mechanism
that rebuts the presumption of fiduciary breach
through stockholder ratification. Its elegance lies
in operationalizing shareholder democracy as a
litigation filter. As the Court explained, when the
“real parties in interest”—the disinterested equity
holders—can protect themselves at the ballot
box, the costs of intrusive judicial review may
outweigh its benefits. However, Delaware courts
have been careful to limit Corwin’s scope,
emphasizing that it “was never intended to serve
as a massive eraser, exonerating corporate fidu-
ciaries for any and all of their actions”, and that
structural coercion can negate the cleansing
effect of stockholder approval.'®°

Overall, Corwin clarifies the significance of pro-
cess quality in post-deal litigation, incentivizing
meaningful disclosures and enhancing ex ante
certainty for deal planners. It is another case in
point for Delaware’s doctrinal responsiveness in
line with modern deal contexts, creating a share-
holder-centric mechanism that filters litigation risk
through procedural integrity.

D. Books and Records as a Governance Tool

Traditional disclosure regimes proved insufficient
for stockholders investigating potential mis-
conduct, especially in the face of complex cor-
porate structures, , following the mid-2010s
decisions in Corwin, MFW, Trulia, and C&J Energy,
which raised pleading standards while restricting
post-filing discovery. In response, Delaware
courts transformed Section 220 from a limited
statutory right into a robust investigatory
mechanism and perhaps the most significant
governance tool, experiencing a thirteen-fold
increase in usage from 1981-1994 to 2004-
2018."8" As Professor Roy Shapira demonstrated,
these decisions created a “front-loaded” litigation
environment where “most of the action in corpo-
rate law happens pre-filing,” with Delaware courts
systematically expanding shareholders’ inspec-
tion rights to restore investigative capacity.'®?

The judiciary developed doctrines around
“proper purpose”'®, ‘“credible basis” (Dela-
ware’s “lowest possible burden of proof’)'®, and
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the “tools at hand”'® rule, encouraging stock-
holders to use Section 220 before initiating deri-
vative claims.

Recent decisions expanded the scope of dis-
coverable material to include emails and text
messages'®, recognized fee-shifting as remedy
for obstructionist litigation conduct, and stream-
lined procedural management through magistrate
assignments.'®” Beyond legal enforcement, Sec-
tion 220 creates powerful reputational deterrence
by generating market-relevant information about
corporate behavior, such as seen in high-profile
cases (Blue Bell’s listeria crisis and Facebook’s
Cambridge Analytica scandal) which demonstrate
the potential of inspection litigation. Delaware
courts carefully balance this expanded access
through sophisticated case-by-case analysis,
requiring materials be “necessary and essential”
rather than merely “relevant,” while qualifying
traditional privileges and eliminating presumptive
confidentiality.’® The maturation of Section 220
into a sophisticated governance tool underscores
how Delaware courts transform procedural
mechanisms to address emerging corporate
realities, despite its narrowing by SB 21 dis-
cussed infra.

E. Oversight Liability as Redefining Fiduciary
Duties

Traditional BJR deference historically insulated
directors from liability for oversight failures,
creating accountability gaps in corporate com-
pliance systems. Under conventional Delaware
doctrine, directorial liability required proof of
conscious wrongdoing or gross negligence—
standards that rarely captured failures of corpo-
rate monitoring and information systems.

The Delaware Supreme Court’s recognition of
directorial oversight duties in Stone v. Ritter
established that boards must implement reason-
able compliance and information systems.'®®
Building on Chancellor Allen’s foundational ana-
lysis in Caremark, modern oversight jur-
isprudence requires directors to ensure that
“information and reporting systems exist in the
organization that are reasonably designed to
provide to senior management and to the board
itself timely, accurate information sufficient to
allow management and the board, each within its
scope, to reach informed judgments concerning
both the corporation’s compliance with law and its
business performance.”'®°
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Recent decisions have revitalized Caremark lia-
bility, particularly in “mission critical” compliance
areas. In Marchand v. Barnhill, the Delaware
Supreme Court found Blue Bell Creameries’
board liable for utterly failing to monitor food
safety—the company’s central compliance chal-
lenge, demonstrating that oversight duties vary
based on industry-specific risks and company-
specific vulnerabilities.’" The court emphasized
that boards cannot remain willfully blind to com-
pliance risks that are central to their business
model.'%?

Similarly, in In re The Boeing Company Derivative
Litigation, the Chancery Court found Boeing’'s
board liable under Caremark for complete failure
to establish airplane safety reporting systems and
turning a blind eye to safety red flags.'®® The court
noted Boeing lacked any board committee for
safety oversight, had no regular safety monitoring
protocols, and received only ad hoc favorable
reports from management—even after the first
737 MAX crash revealed critical safety
deficiencies.'*

This doctrinal evolution transforms oversight from
aspirational governance best practice into
enforceable fiduciary obligation. Rather than
requiring proof of conscious disregard of known
risks, modern Caremark doctrine imposes liability
for complete abdication of monitoring responsi-
bilities in areas where compliance failures pose
existential threats to corporate value. The frame-
work recognizes that effective corporate govern-
ance requires proactive information architecture,
not merely reactive crisis management.

The July 2025 Meta settlement illustrates both
Caremark doctrine’s potential force and Dela-
ware’s unique institutional capacity for handling
complex corporate governance disputes. Share-
holders sought $8 billion from Mark Zuckerberg
and other Meta directors for allegedly failing to
oversee privacy compliance, reported in the
media as the first time Caremark claims pro-
ceeded to trial.”®® This landmark case could only
have emerged in Delaware, where Chancellor
McCormick’s specialized expertise in corporate
oversight doctrine enabled sophisticated judicial
management of novel legal theories that would
likely have been dismissed or misunderstood in
generalist courts lacking Delaware’s institutional
knowledge of fiduciary duty evolution.'® How-
ever, the parties settled just one day into trial,
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leaving the doctrine’s outer boundaries undefined
despite the case’s potential to clarify oversight
liability standards—yet the very fact that such a
complex Caremark case reached trial demon-
strates Delaware’s unparalleled judicial capacity
to adjudicate cutting-edge corporate governance
disputes.

F. Market-based Appraisals

Traditional appraisal doctrine granted courts
broad discretion to determine “fair value” through
independent judicial assessment, often dis-
regarding deal prices in favor of discounted cash
flow analysis based on expert testimony. This
approach reflected an assumption that courts
could reliably second-guess market outcomes
through de novo review.

The rise of appraisal arbitrage in the 2000s
exposed structural limitations in judicial valuation
methodology. Professional arbitrageurs capita-
lized on gaps between deal prices and court-
determined valuations, generating outcomes
which signaled systematic judicial overvaluation
that distorted deal markets and incentivized
opportunistic litigation.'®”

In DFC and Dell, the Delaware Supreme Court
reframed appraisal doctrine to emphasize deal
price as the most reliable indicator of fair value,
but only when transactions emerge from robust,
competitive sale processes.’® The Court recog-
nized that arms-length negotiations, informed
bidding, and absence of structural coercion often
yield valuations superior to those derived from
competing DCF models.

Rather than claiming universal valuation compe-
tence, Delaware courts developed a contextual
framework that distinguishes between transac-
tions requiring judicial intervention and those best
evaluated through market mechanisms. As
scholars have demonstrated, certain aspects of
corporate value are “inherently impossible”'® to
price objectively, warranting deference to private
ordering where well-functioning markets exist.
Judicial scrutiny remains essential in conflicted or
distorted processes, but where competitive
dynamics function effectively, market-determined
valuations provide a more reliable path to
fairness.?°
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G. Aiding and Abetting Liability: Extending
Fiduciary Accountability to Third Parties

Traditional fiduciary enforcement in Delaware
corporate law focused on directors and officers,
leaving accountability gaps when third-party
advisors contributed to governance failures. For
decades, Delaware courts were reluctant to
impose liability on these outside actors, even
when their conduct shaped flawed board
processes.

This changed with the development of aiding-
and-abetting liability for professional advisors who
knowingly participate in breaches of fiduciary
duty. Delaware courts began holding investment
banks accountable when their conflicted advice
or failure to disclose material interests compro-
mised board decision-making. As commentators
have observed, this represents “a doctrinal inno-
vation in Delaware law” through which “Delaware
courts, accepting the invitation of the stockholder-
plaintiffs’ bar, have begun to take on the task of
regulating the M&A advisory function of invest-
ment banks.”’#°

In Rural Metro, the Court of Chancery awarded
$76 million in damages against RBC Capital
Markets for aiding and abetting breaches of the
duty of care®®, a turning point in Delaware’s
willingness to extend liability beyond corporate
insiders.

The innovation has continued in recent years, with
Delaware courts increasingly receptive to aiding
and abetting claims against third-party buyers
who exploit target company fiduciary breaches. In
Columbia Pipeline, the Court of Chancery held
TransCanada (the buyer) liable for aiding and
abetting Columbia Pipeline’s officers’ fiduciary
breaches during the $13 billion sale process,
awarding over $400 million in damages.?*®* How-
ever, the Delaware Supreme Court unanimously
reversed in June 2025, establishing that acquirers
can be liable for assisting a seller’'s breach of
fiduciary duty only if they have actual knowledge
of the breach and know that their own conduct is
wrong.?** Regardless, Columbia Pipeline repre-
sented the fifth recent case where Delaware
courts found aiding and abetting liability for fidu-
ciary breaches, joining Mindbody (2023), Presidio
(2021), Morrison v. Berry (2020), and Rural Metro
(2014), signaling a significant.evolution in Dela-
ware’s approach to buyer accountability in M&A
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transactions, albeit with Delaware’s commitment
to rigorous standards for third-party liability.

These cases demonstrate that Delaware courts
are increasingly willing to scrutinize the role of
gatekeepers whose conduct distorts corporate
governance processes. By incrementally
expanding liability to encompass professional
advisors, Delaware courts have reinforced the
structural integrity of board decision-making and
created powerful incentives for advisors to pro-
vide independent and candid counsel. The doc-
trine reflects Delaware’s capacity to adapt its
fiduciary framework in response to increasingly
complex advisory relationships and transaction
structures.

IV. DELAWARE UNDER PRESSURE: CRISES,
CONTROVERSIES, AND JURISDICTIONAL
COMPETITION

Part IV examines how recent high-profile con-
troversies and systematic competitive pressures
have created the most significant challenge to
Delaware’s corporate law hegemony in decades.
Rather than isolated incidents, the Tesla com-
pensation case, the Moelis decision, and coordi-
nated DExit phenomenon represent
interconnected challenges that test Delaware’s
capacity for institutional adaptation while illumi-
nating both strengths and vulnerabilities in its
governance framework.

The significance of these challenges extends
beyond individual cases. As Professor Angela
Aneiros observes, reincorporation movements
often serve as “Trojan horses” that enable con-
trolling shareholders to escape regulatory over-
sight, raising fundamental questions about
whether jurisdictional competition serves broader
stakeholder interests or primarily benefits man-
agement and controllers.?%®

Contemporary challenges differ qualitatively from
historical competitive pressures. Previous periods
of Delaware competition (such as the 1960s
challenge from New York or the 1980s federal
preemption threats) involved individual jurisdic-
tions or specific doctrinal disputes. Current pres-
sures reflect coordinated, multi-jurisdictional
efforts specifically designed to exploit perceived
Delaware weaknesses while offering systematic
alternatives across governance dimensions.
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A. Tornetta: Musk’s Compensation And Testing
the Limits of Executive Power

A1. Factual Background: The $56 Billion
Question

The Tesla compensation case represents the
largest executive pay package in corporate his-
tory, a plan that would award CEO Elon Musk
stock options worth up to $56 billion based on
achieving ambitious performance milestones.?®
The case fundamentally challenged traditional
notions of control, board independence, and the
limits of shareholder democracy in approving
conflicted transactions.

Tesla’s 2018 compensation plan offered Musk
twelve tranches of stock options, each vesting if
Tesla achieved both a market capitalization mile-
stone (increasing by $50 billion increments) and
either an EBITDA or revenue target over four
consecutive quarters.?®” If fully achieved, the plan
would deliver Musk roughly 1% of Tesla’s out-
standing shares per tranche, up to 12% in total,
boosting his ownership from 21.9% to approxi-
mately 28.3%. At the time of approval, Tesla’s
market capitalization was approximately $50 bil-
lion; the plan required growth to $650 billion for
full vesting. The package had a grant-date fair
value of $2.6 billion but a potential realization
value of $55.8 billion, which was over 250 times
the median peer CEO compensation and over
thirty-three times the total value of the next closest
plan, which was Musk’s own 2012 Tesla com-
pensation arrangement.?°®

The plan’s structure tied compensation entirely to
performance: Musk would receive no salary or
guaranteed compensation, earning stock only if
Tesla achieved the specified targets. From Tesla’s
perspective, this created “all upside”, offering
Musk equity only upon transformative growth,
framed as “6% for $600 billion.”2°® However,
critics noted that Musk’s substantial existing stake
already provided strong incentives to achieve
those goals, and the plan required no minimum
time commitment from someone simultaneously
serving as CEO of SpaceX and engaged in other
ventures.

From the outset, the process was atypical and
compromised by conflicts of interest. Musk him-
self proposed the plan, with the board forming a
working group led by long-time Musk associates:
Ira Ehrenpreis, the compensation committee chair

450

with a 15-year relationship with Musk, and Anto-
nio Gracias, a friend and business partner of over
two decades. The company’s general counsel,
Todd Maron (Musk’s former divorce attorney)
acted as liaison. Negotiations lacked adversarial
rigor: witnesses testified there was no “positional
negotiation,” and the working group deferred to
Musk’s proposed structure, adjusting only for
technical translation of metrics.

Despite the unprecedented size of the package,
the board opted not to benchmark against peer
plans or conduct any independent market analy-
sis. Though the package was conditioned on a
majority-of-the-minority stockholder vote, the
proxy materials described conflicted directors as
independent and failed to disclose key relation-
ships, undermining the integrity of the vote. As the
opinion stated, the board did not meaningfully
benchmark the plan or ask whether a package of
this magnitude was necessary; the court therefore
found the process wanting and ordered
rescission.

Tesla shareholders initially approved the plan in
2018 with approximately 73% support.?'® How-
ever, shareholder Richard Tornetta, who owned
merely nine Tesla shares, challenged the com-
pensation in Delaware Chancery Court, arguing
that the board had breached its fiduciary duties in
approving such an unprecedented package.

A2. Legal Analysis: Redefining Control in
Modern Corporations

Chancellor McCormick’s analysis turned on
whether Musk qualified as a “controlling share-
holder”’ despite owning only 21.9% of Tesla’s
stock.?'” The court found that Musk’s influence
extended far beyond his equity stake, character-
izing him as the paradigmatic “‘Superstar CEQ”2"?
regarded as critical to Tesla’s management and
business operations.?'® This expansive definition
of “control” reflects a broader trend in Delaware
jurisprudence toward recognizing “soft” control
based on influence rather than voting power
alone, prioritizing substance over form by exam-
ining actual power dynamics rather than formal
ownership structures.

Having found control, the court applied the entire
fairness standard, requiring defendants to prove
both fair dealing and fair price.?'* The court also
found that several directors who approved the
plan lacked independence from Musk, and that
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the stockholder vote approving the compensation
plan was not fully informed because Tesla’s proxy
statement omitted material information.?'® The
court ultimately ordered rescission of the entire
compensation package, reasoning that no lesser
remedy would adequately address the process
failures and conflicts of interest involved.?'®

The court applied principles from several key
Delaware cases addressing the concept of con-
trol. Lynch v. Vickers Energy established that a
shareholder can exercise control through “own-
ership of a majority of the voting stock” or through
“ownership of less than a majority of the voting
stock, combined with such other factors, give
such shareholder effective control.”?'” Kahn v.
Lynch Communications recognized that control
can exist through the combination of stock own-
ership and other factors that enable a shareholder
to exercise actual control over corporate con-
duct.?'® In re Tesla Motors Stockholder Litigation
was an earlier Delaware precedent finding that
Musk’s influence at Tesla, combined with his
equity stake, could constitute control in certain
contexts.?'®

The court found that Musk’s influence extended
far beyond his equity stake through several fac-
tors: (1) his status as a paradigmatic Superstar
CEO making him indispensable to Tesla’s identity
and operations; (2) close personal and business
relationships with several Tesla directors; (3) his
social media presence and public statements that
significantly influenced Tesla’s stock price and
corporate direction; and (4) the extensive opera-
tional control he exercised over Tesla’s day-to-
day operations beyond typical CEO responsi-
bilities.??° This expansive definition of “control”
follows Delaware’s broader trend toward recog-
nizing “soft” control based on influence rather
than voting power alone, consistent with pre-
cedents like In re Volcano Corp. and In re Tesla
Motors.??"

Having found control, the court applied the “entire
fairness” standard under Weinberger v. UOP,
requiring defendants to prove both fair dealing
and fair price.?”® The court’s analysis revealed
several process failures.

Regarding fair dealing deficiencies: several
directors who approved the plan lacked inde-
pendence from Musk; the compensation com-
mittee process was compromised by Musk’s
influence; the board did not engage in meaningful
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negotiations with Musk; and no independent
benchmarking or market analysis was
conducted.??®

The court also identified fair price concerns: the
compensation amount vastly exceeded any rea-
sonable benchmark; no analysis was conducted
to determine optimal incentive alignment; and the
performance targets, while ambitious, may have
been achievable regardless of the compensation
plan.??* Ultimately, the court found that the
stockholder vote approving the compensation
plan was not fully informed because Tesla’s proxy
statement omitted material information about the
board’s process and the relationships between
Musk and various directors.??

A3. The Ratification Attempt and Judicial
Response

Following the initial adverse ruling, Tesla
attempted an unprecedented remedy: a second
shareholder vote to ‘“ratify” the compensation
package with full disclosure of the court’s find-
ings. This 2024 vote received even stronger sup-
port than the original (approximately 77%
approval) leading Tesla to argue that informed
shareholder approval should cure any earlier
defects.?*®

Chancellor McCormick ruled that Tesla CEO Elon
Musk still was not entitled to receive the $56 bil-
lion compensation package despite shareholders
voting in June to reinstate it.?*” The court rejected
the ratification argument on four independent
grounds, holding that post-trial shareholder votes
cannot cure breaches of fiduciary duty in con-
trolling shareholder contexts.

First, the court held that the defendants [had] no
procedural ground for flipping the outcome of an
adverse post-trial decision based on evidence
they created after trial, emphasizing that were the
court to condone the practice of allowing
defeated parties to create new facts for the pur-
pose of revising judgments, lawsuits would
become interminable.??® Second, the court found
that ratification was an untimely affirmative
defense.?® Third and most significantly, the court
rejected the legal theory entirely, stating that
“what the defendants call ‘common law ratifica-
tion’ has no basis in the common law—a stock-
holder vote standing alone cannot ratify a
conflicted-controller transaction.”?*° Finally, the
court held that Tesla’s proxy statement contained

451



THE DELAWARE PARADIGM

material misstatements that would have voided
the vote regardless, characterizing the defense as
creative but noting that the defense’s unprece-
dented theories [went] against multiple strains of
settled law.?®"

This holding represents a shift in Delaware’s
understanding of shareholder democracy. Rather
than resting on a generalized notion of share-
holder democracy, the deference turns on com-
pliance with process preconditions (e.g., MFW
conditions) and on the integrity of an informed,
uncoerced vote, tested through ordinary litigation
procedures.

A4. The Challenge of Superstar CEOs:
Managerial Power vs. Board Independence

The Musk decision reflects deeper tensions in
modern corporate governance that extend far
beyond individual compensation disputes.
Musk’s role as both Tesla’s visionary leader and
its largest individual shareholder creates inherent
conflicts that challenge conventional governance
models, highlighting the difficulty of applying tra-
ditional board independence concepts to com-
panies dominated by charismatic founders.

As Professors Hamdani and Kastiel demonstrate,
“superstar CEOs” create unique challenges.?*
When a CEQ’s personal brand and vision become
inseparable from the company’s success, as with
Musk at Tesla, Steve Jobs at Apple, or Jeff Bezos
at Amazon, traditional independence frameworks,
which assume arm’s length negotiations between
independent boards and management, break
down. These executives often exercise influence
that transcends formal authority through various
mechanisms:

First, superstar CEOs develop “cult-like follow-
ings” among shareholders, employees, and the
public that can overwhelm independent board
judgment. When shareholders view the CEO as
indispensable to company success, traditional
arm’s-length negotiations become practically
impossible, regardless of formal governance
structures.

Second, the personal brands of superstar CEOs
become inseparable from corporate value, creat-
ing what economists term “key person risk” that
complicates traditional valuation and compensa-
tion analysis. Tesla’s stock price movements
often correlate more closely with Musk’s public
statements than traditional financial metrics,
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illustrating how individual executives can trans-
cend normal market relationships.

Third, these leaders frequently blur boundaries
between personal and corporate interests
through concurrent ventures, social media pre-
sence, and public persona management that
affects corporate reputation and performance.
This blurring challenges Delaware’s traditional
focus on transactional conflicts rather than
ongoing relationship management.

When such extraordinary leadership becomes
central to a company’s value proposition, the
arm’s-length negotiations assumed by Dela-
ware’s conflict rules may prove impossible or
counterproductive.

A5. Implications for Delaware’s Controlling
Shareholder Doctrine

Tornetta’s expansion of “controlling shareholder”
status to encompass influence-based rather than
purely ownership-based control represents a
significant doctrinal development with implica-
tions extending beyond superstar CEOs. This
evolution reflects Delaware courts’ recognition
that modern corporate power dynamics often
operate through mechanisms that traditional vot-
ing control analysis cannot capture.

However, this doctrinal expansion creates new
uncertainties. If 21.9% ownership combined with
managerial influence constitutes control, what
percentage of public company CEOs might face
similar classification? The decision’s emphasis on
“indispensability” and “cult-like following” pro-
vides little guidance for routine corporate gov-
ernance situations.

Moreover, the decision’s rejection of post-trial
shareholder ratification represents a significant
restriction on shareholder democracy that may
conflict with Delaware’s traditional deference to
informed stockholder judgment. This tension
between judicial oversight and shareholder
autonomy will likely influence future Delaware
jurisprudence in ways that extend beyond com-
pensation disputes.

The primary challenge is inherent coercion. Fol-
lowing Kahn v. Lynch, Delaware recognizes that
controlling shareholders create “‘inherent coer-
cion” over minority shareholders and corporate
decision-making, even in the absence of explicit
threats.?®*®* This manifests as the ‘“3000-pound
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gorilla” problem?**, where controllers can influ-

ence outcomes through their mere presence and
implied power, making truly independent deci-
sion-making difficult even with procedural
protections.

Modern controller relationships also challenge
traditional voting mechanisms. Unlike many Eur-
opean countries where boards determine execu-
tive compensation unilaterally, the U.S. system
includes “say-on-pay” votes that are typically
advisory. However, these may prove ineffective
when the CEO controls or significantly influences
the shareholder vote through ownership, influ-
ence, or their indispensable status to the com-
pany’s success.

The controller challenge is further complicated by
the reality that in many modern corporations,
particularly those built around transformative
technology or visionary leadership, the very fac-
tors that make a CEO valuable—their unique
vision, market influence, and stakeholder loy-
alty—simultaneously create the conditions for
problematic control relationships that traditional
governance frameworks struggle to address.

A6. Legislative and Market Responses

The decision’s aftermath has prompted several
responses. Tesla successfully reincorporated in
Texas following a shareholder vote, though this
reincorporation does not affect the ongoing
Delaware litigation.?®®> As Part V discusses in
detail, SB 21 included specific provisions
addressing controller transactions, potentially
making future challenges to controller compen-
sation more difficult.?®®

On August 4, 2025, Tesla’s board approved a new
interim pay package for Musk valued at approxi-
mately $29 billion, granting him 96 million stock
options at a $23.34 strike price—the same as the
invalidated 2018 award—but conditioned on his
continued leadership through August 2027 and
subject to a five-year lock-up period through
2030. The award is void if the original plan is
reinstated on appeal. The board framed the grant
as essential to “retain [Musk’s] attention and
motivate him,” citing ongoing strategic pivots
toward Al and robotics, and emphasizing that the
package ‘“mirrors” the one invalidated by the
Delaware court.?*” This development underscores
the continuing governance complexities sur-
rounding Musk’s role at Tesla and raises addi-
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tional questions about the scope of judicial review
over compensation structures for superstar
CEOs.

B. Moelis: Private Ordering vs. Statutory
Mandate

B1. Factual Background: “New Wave”
Stockholder Agreements

Moelis involved what VC Laster characterized as
“new wave” stockholder agreements that “con-
tain extensive veto rights and other restrictions on
corporate action” rather than traditional agree-
ments where ‘‘stockholders contracting among
themselves to address how they will exercise their
stockholder-level rights”. The case concerned
global investment bank Moelis & Company,
founded by Ken Moelis, which operated as a pri-
vate entity until going public in 2014.

Just before the company’s initial public offering,
Mr. Moelis and three affiliates entered into a
comprehensive stockholder agreement with the
company that granted extensive governance
rights. The agreement required the company’s
board to obtain Mr. Moelis’s prior written consent
before taking eighteen different categories of
action, encompassing virtually everything from
major corporate decisions to operational matters.
These “pre-approval rights” included incurrence
of indebtedness above certain thresholds, equity
issuances, M&A transactions, removal or
appointment of Section 16 officers, amendment of
governing documents, dividend declarations, and
initiation of material litigation.

Beyond consent rights, the stockholder agree-
ment also included extensive board composition
provisions: the right to determine board size,
designate a majority of directors, require the
board to nominate Moelis’s designees, mandate
board recommendations for stockholder votes in
favor of those designees, and fill any vacancies
with additional Moelis designees. The agreement
also granted proportionate representation on
board committees.

What made this case particularly significant was
that these provisions had operated without chal-
lenge for nearly a decade—the stockholder
agreement was entered into in 2014 and fully
disclosed to investors, yet was not challenged
until 2023, demonstrating how such arrange-
ments had become embedded in market practice.
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B2. Legal Analysis: The Abercrombie Test
Applied

VC Laster applied the two-part Abercrombie test
to determine whether provisions violate Section
141(a) of the DGCL: (1) Does the challenged
provision constitute part of the corporation’s
internal governance arrangements? (2) Does the
provision have the effect of removing from direc-
tors “in a very substantial way their duty to use
their own best judgment on management
matters?”

The Court found that the challenged provisions
were “prototypical” internal governance provi-
sions and thus subject to Section 141(a) analysis.
Applying the Abercrombie test, the court con-
cluded that the extensive rights granted to Moelis
were “overly broad to the effect of impeding the
proper functioning of the board and, in the Court’s
words, ‘render[ing] the Board an advisory body.’”

The court’s analysis was particularly pointed
regarding the practical effect of the arrangements.
When defendants argued that Moelis had never
actually disagreed with any board decision during
the nine years the agreement was in effect, the
court responded that this was “powerful evi-
dence” of the chilling effect the pre-approval
requirements had: “Think of the myriad issues
that the Company has confronted over those
years. Yet Moelis and the Board have never dis-
agreed? The best deterrents are never used.”

The court articulated a clear position on the rela-
tionship between statutory law and market prac-
tice: “What happens when the seemingly
irresistible force of market practice meets the
traditionally immovable object of statutory law? A
court must uphold the law, so the statute pre-
vails.” When defendants emphasized the dis-
ruptive effect on market practice, the court
responded that “market practice is not law” and
that the decision would not be “overly disruptive”
given that “statutorily permissible alternatives
exist.”

This position represents a significant theoretical
stance on the balance between private ordering
and regulatory oversight. The court acknowl-
edged Delaware’s general policy favoring private
ordering but insisted that the ability to engage in
private ordering remains subject to the limitations
imposed by the DGCL, and, when the private
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ordering involves restricting board authority, the
tailoring must take place in the charter.

The court offered several alternatives that would
have allowed Moelis to achieve most of his
objectives legally: amending the certificate of
incorporation to include the restrictions directly,
or issuing a “golden share” of preferred stock
conferring specific governance control rights but
no economic rights. The court noted that such
alternatives could have allowed the founder to
achieve ‘“the vast majority of what he wanted”
while complying with statutory requirements.

B3. Market Disruption

Moelis decision created immediate market dis-
ruption precisely because it invalidated govern-
ance arrangements that had become standard
practice across multiple sectors As Cleary Got-
tlieb observed, “With a stroke of the pen, the
Delaware Court of Chancery invalidated com-
monplace provisions in scores of stockholder
agreements relating to public corporations and
likely many more relating to private corpora-
tions.”2% This disruption extended far beyond
individual agreements to challenge fundamental
assumptions about the relationship between
statutory requirements and market innovation.

The scope of potential legal exposure was enor-
mous. Corporate governance experts warned that
“the case is likely to embolden challenges to
provisions in stockholder and activist settlement
agreements that grant a particular investor (or its
director designee) special governance rights.”?3°
More significantly, the decision threatened to
unravel financing structures that had become
central to venture capital and private equity
industries.

The market’s reaction revealed a fundamental
tension in Delaware’s approach to corporate
governance innovation. While Delaware courts
pride themselves on doctrinal consistency and
statutory fidelity, market participants increasingly
rely on contractual innovations that push beyond
traditional statutory boundaries. Moelis forced a
reckoning between these competing approaches.
VC Laster's opinion explicitly invited legislative
intervention while simultaneously criticizing mar-
ket practice, creating an unusual dynamic where
the court both enforced statutory requirements
and acknowledged their practical limitations.
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B4. The MFW Framework and Controlling
Shareholder Evolution

The MFW (M&F Worldwide) decision established
dual protections for controlling shareholder
squeeze-out mergers: approval by an indepen-
dent special committee AND a majority-of-minor-
ity stockholder vote.?*® This framework aimed to
replicate arm’s-length negotiations in inherently
conflicted transactions.

However, the MFW creep phenomenon has
extended these requirements beyond their origi-
nal squeeze-out context to other controlling
shareholder transactions. Courts have applied
MFW-style analysis to spin-offs, acquisitions, and
even compensation arrangements, creating
uncertainty about when dual protections are
required.

SB 21’s relaxation of MFW requirements repre-
sents a legislative judgment that dual protections
impose excessive costs without commensurate
benefits. Critics argue this change weakens min-
ority shareholder protections in favor of control-
ling stockholder convenience, potentially
undermining Delaware’s reputation for balanced
governance.

Contemporary corporate governance increasingly
relies on bylaws rather than charter provisions to
implement control mechanisms. Modern bylaws
include forum selection clauses directing litigation
to specific courts, fee-shifting provisions requiring
unsuccessful plaintiffs to pay defendants’ legal
costs, and advance notice requirements for
stockholder proposals.?*'

Delaware courts have generally upheld such
provisions when properly adopted, recognizing
them as valid exercises of private ordering.
Recent decisions continue refining the bound-
aries of permissible bylaw provisions. The Politan
v. Masimo litigation challenges the validity of
aggressive advance-notice bylaw amendments
that arguably limit the shareholder franchise and
give favored insiders control over nominations.?*?

Despite legislative changes favoring controllers,
Delaware law retains several mechanisms for
minority shareholder protection. Appraisal rights
allow dissenting stockholders to seek judicial
valuation of their shares in certain transactions.
Books and records actions under Section 220
enable stockholders to investigate potential
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wrongdoing, though SB 21 has restricted these
rights.>**

Derivative litigation remains available for stock-
holders to challenge breaches of fiduciary duty,
though recent decisions have raised pleading
standards and limited discovery rights. The over-
all trend suggests growing emphasis on proce-
dural protections (like special committees) rather
than substantive judicial review.

C. Competitive Pressures, Market
Segmentation, and Dual Races

Debate over charter competition has often been
framed as a single race to the top or bottom. The
current moment looks more segmented. For
public companies with dispersed ownership,
Delaware’s advantage remains sticky: adjudica-
tive expertise, path dependence, and a dense
bar-bench ecosystem create increasing returns.
For firms with concentrated control—especially
PE-backed platforms and dual-class or founder-
led companies—a distinct product niche has
become salient. Nevada, and increasingly Texas,
market statutory packages that substitute bright
lines and contractual freedom for Delaware’s
case-by-case equity.

An organizational-theory lens helps explain this
differentiation: corporate law allocates power
among coalitions inside the firm. Where insider or
controller power is the overriding design objec-
tive, jurisdictions offering predictable safe harbors
and broadened independence presumptions
become attractive. Where public investors value
adjudicative oversight and incremental precedent,
Delaware’s judge-centric distinctiveness retains
comparative advantage.

C1. Empirical Evidence of Reincorporation
Trends Quantitative Analysis of Corporate
Migration Patterns

Recent empirical analysis reveals more sophisti-
cated patterns than simple DExit narratives sug-
gest. While high-profile departures generate
headlines, the actual reincorporation data shows
targeted rather than broad-based migration away
from Delaware.

Despite media attention surrounding high-profile
departures, DExit's significance may be over-
stated relative to Delaware’s continuing attrac-
tiveness for new incorporations.?** Delaware
maintains 67.6% of Fortune 500 companies as of
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2024, with 80% of U.S.-based IPOs in 2023
choosing Delaware as their corporate home.?*?
From January 2021 to August 2024, only 18
Delaware corporations proposed reincorporation
to other states, with 14 proposing Nevada, 2
proposing Texas, and the remainder distributed
among Colorado and Maryland.?*® Research
indicates that only 8 of these 18 corporations
actually completed reincorporation (6 to Nevada,
2 to Texas), and all appear to have controlling
shareholders.?*”

Professor Daniel Taylor’s empirical analysis found
that in 2024 the number of Delaware-registered
companies grew by over 275,000, and Delaware
had a net gain of 85 publicly traded companies,
with 80 percent of all newly public companies
incorporated in Delaware.?*®

These statistical patterns align with Michal Bar-
zuza’s sophisticated analysis of jurisdictional
competition, which demonstrates that Nevada’s
competitive strategy succeeds primarily with
“small firms with low institutional shareholding
and high insider ownership” rather than broad-
based corporate migration.?*® Professor Barzu-
za’s research reveals that Nevada’s approach
creates “insurmountable obstacles to share-
holder litigation that diminish important pillars of
Delaware corporate law,” yet this strategy
appeals only to a specific market segment rather
than threatening Delaware’s overall
dominance.?°

Recent notable departures include Tesla’s Texas
reincorporation®’, TradeDesk’s Nevada move®?,
and Dropbox’s announced Nevada reincorpora-
tion.?*® However, this migration pales compared
to continuing Delaware incorporations among
newly public companies, private equity transac-
tions, and established corporations considering
jurisdictional changes. These patterns suggest
that jurisdictional competition has become more
sophisticated, with different states targeting spe-
cific corporate segments rather than attempting
broad-based competition with Delaware.

The corporations choosing alternative jurisdic-
tions often involve specific circumstances rather
than broad dissatisfaction with Delaware’s insti-
tutional framework. Tesla’s reincorporation fol-
lowed adverse compensation litigation, while
TradeDesk involves small-minority controller
dynamics that create particular governance chal-
lenges. These specific motivations differ from
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broader institutional advantages that attract most
corporations to Delaware initially.

C2. Rationales for Jurisdictional Change
Strategic Motivations and Stakeholder
Alignment

Contemporary reincorporation motivations differ
significantly from historical patterns. Corporate
rationales for leaving Delaware typically empha-
size three considerations: regulatory predict-
ability, litigation exposure, and governance
flexibility. Tesla’s proxy materials emphasized
enhanced regulatory predictability (such as Texas
had invested in specialty business courts) and
alignment with operational geography (“our lar-
gest manufacturing facility is based there”) as
primary motivations for Texas reincorporation,
recognizing value inherent in home-state incor-
poration can strengthen stakeholder
relationships.?**

Professor Angela Aneiros’s critical analysis
reveals that modern reincorporation efforts func-
tion as “a tactic designed to entrench greater
power for directors and controlling shareholders,
often concealed as granting shareholders greater
decision-making authority”.2°®> She argues that by
opting to reincorporate in Texas or Nevada,
directors are deliberately choosing to diminish the
rights of shareholders, ultimately ensuring their
own increase in power. This scholarly perspective
suggests that contemporary reincorporation
represents systematic rather than idiosyncratic
concerns, creating structural competitive pres-
sure on Delaware.

Primary reincorporation drivers include litigation
costs, protection for controllers, operational geo-
graphy, and regulatory predictability.

Starting with litigation costs, Delaware’s sophisti-
cated judicial oversight, though providing pre-
dictability for most transactions, creates risks and
expensive litigation environments for controlling
shareholders engaged in potentially conflicted
dealings. Alternative jurisdictions offer statutory
protections that may reduce both litigation fre-
quency and discovery costs, particularly appeal-
ing to companies with controlling shareholders or
complex governance structures.

Two, controllers value protection. Professor Bar-
zuza’'s empirical research demonstrates that
Nevada provides ‘“clear, no-liability law” that
makes Delaware’s competitive advantages less
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significant and leaves it unable to respond effec-
tively.2*® Texas and Nevada’s statutory approa-
ches may provide greater protection for
controlling shareholders through bright-line rules
rather than judicial case-by-case analysis. How-
ever, this apparent advantage comes at the cost
of legal uncertainty in novel situations where
statutory provisions provide inadequate gui-
dance. Alternative jurisdictions provide more
explicit protection for controlling shareholder
transactions through statutory safe harbors rather
than Delaware’s case-by-case judicial analysis.
This appeals particularly to founder-controlled
companies and private equity-backed
enterprises.

Third, governance flexibility motivations often
involve specific corporate structures, particularly
dual-class corporations with small-minority con-
trollers, that face heightened scrutiny under
Delaware’s evolving fiduciary doctrines. Nevada’s
narrow definition of controlling shareholder duties
and Texas’s higher derivative litigation thresholds
may appeal to corporations seeking reduced
governance constraints. Unlike historical reincor-
porations driven purely by legal advantages,
contemporary moves often align legal domicile
with operational headquarters, reflecting stake-
holder preferences for local governance
oversight.

Finally, Professor Aneiros’s analysis suggests that
given ‘“directors’ inherent self-serving interests in
reincorporating,” Delaware courts should apply
the entire fairness standard as the presumptive
standard of review for reincorporation decisions
involving controlling shareholders.?®” Yet these
apparent advantages may prove illusory if insti-
tutional investors and sophisticated stakeholders
continue expecting Delaware-level governance
standards regardless of incorporation jurisdiction.

C3. Competitive Responses: Developments in
Texas and Nevada

The charter market increasingly resembles a set
of differentiated product niches: Delaware con-
tinues to dominate the public-company core
where adjudicative expertise and path depen-
dence carry the greatest premium, while Nevada
and, to a lesser extent, Texas supply a controller-
and PE-friendly bundle of bright-line protections
that substitutes procedural certainty for Dela-
ware’s case-by-case equity.
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(a) Texas

Texas has positioned itself as Delaware’s primary
competitor through institutional innovations
designed to attract corporate reincorporations.

The Texas Business Court, operational since
September 2024, provides specialized commer-
cial litigation with governors-appointed judges
serving two-year terms.?®® SB 29, enacted May
2025, codifies BJR in statute, permits charter
provisions waiving jury trials for internal affairs
disputes, and establishes minimum ownership
thresholds for derivative litigation.?*®* However, the
codification of BJR protection rather than reliance
on common law development may reduce the
flexibility that enables Delaware law to adapt to
novel business situations.

Texas SB 29’s provisions explicitly reject inter-
pretation based on other states’ laws or judicial
decisions, stating that the Texas Business Orga-
nizations Code § 1.056(a) that “the plain meaning
of the text of this code may not be supplanted,
contravened, or modified by the laws or judicial
decisions of any other state.” This isolationist
approach contrasts with Delaware’s inter-
connected legal ecosystem that benefits from
intellectual  cross-pollination and  scholarly
engagement. Texas also opened the Texas Stock
Exchange in 2025, creating infrastructure sup-
porting the state’s incorporation ambitions.

(b) Nevada

Nevada enacted Assembly Bill 239 in May 2025,
permitting corporations to waive jury trials for
internal affairs disputes and clarifying controlling
shareholder fiduciary duties.?®® The legislation
limits controlling shareholder duties to refraining
from “exerting undue influence over a director or
officer with the purpose and proximate effect of
inducing a breach of fiduciary duty.”?®' Nevada
also proposes constitutional amendments estab-
lishing specialized business courts, though
implementation requires legislative approval in
2027 followed by voter ratification.

Professor Barzuza’s empirical research demon-
strates that Nevada’s strategy reflects deliberate
market segmentation: “Nevada has embarked on
a strategy of market segmentation with a differ-
entiated product—a shockingly lax corporate
law.”?%2 Her analysis reveals that Nevada law
generally protects directors and officers from lia-
bility for breaches of the duties of loyalty, good
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faith, and care that are widely believed to be sta-
ples of U.S. corporate law.

(c) Both Texas and Nevada face legitimacy
challenges that Delaware has overcome
through institutional development over
decades. Texas Business Court judges
serve only two-year terms, creating
uncertainty about judicial continuity and
expertise development. Nevada’s pro-
posed business court remains con-
stitutionally unauthorized and practically
non-operational. Neither state has devel-
oped the comprehensive legal ecosystem
(for instance, specialized bar, responsive
legislature or scholarly engagement) that
supports Delaware’s institutional advan-
tages. These scholarly analyses collec-
tively suggest that while jurisdictional
competition has intensified, Delaware’s
institutional advantages remain largely
intact, with competing states succeeding
primarily in narrow market segments
rather than achieving broad-based corpo-
rate migration.

Wyoming

In addition to Texas and Nevada’s competitive
pressures, Wyoming has pursued the most tar-
geted competitive strategy, focusing specifically
on blockchain and digital asset companies rather
than attempting comprehensive Delaware com-
petition. Pierluigi Matera’s analysis demonstrates
that Wyoming’s approach represents ‘“market
segmentation” similar to Nevada’s strategy, but
applied to a sector that has meaningful growth
potential.?®® Matera’s analysis suggests that
Wyoming’s success requires developing a level of
expertise that other jurisdictions could not easily
replicate, such as specialized courts and a body
of case law on blockchain and virtual currencies.
However, he cautions that Wyoming’s competitive
advantage “merely based on legislation might be
transient” because free-ride legal innovations are
easy for other jurisdictions to copy.

C4. Implications for Private Equity and
Controllers

The expansion of private capital—enabled in part
by federal deregulatory inflections in Reg D, the
JOBS Act, and later private-offering reforms—has
increased the footprint of firms whose governance
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is organized around concentrated control and
tight creditor—equity contracting.

Read in this light, SB 21’s single-cleansing path
for many controller transactions, its enhanced
independence presumptions, and narrowed
information-rights baseline can be seen as a
controller-segment product. By contrast, for
widely held public companies, the adjudicative
calibration of loyalty standards, information rights,
and remedial discretion is the product attribute
Delaware historically sells.

A plausible equilibrium, therefore, is dual races:
Delaware remains the destination for large publics
and IPO-bound issuers, while Nevada competes
credibly for controller-centric firms. This nuance
does not refute Delaware’s stickiness; it cabins it
by ownership structure and the firm’s organiza-
tional needs.

V. DELAWARE'’S STRATEGIC RESPONSE:
RECALIBRATION FOR CONTINUED
DOMINANCE

Delaware’s institutional response to competitive
pressures and doctrinal challenges has occurred
through unprecedented legislative interventions
that represent fundamental shifts in the state’s
approach to corporate governance regulation.
These responses, principally SB 313 and SB 21,
illustrate both Delaware’s adaptive capacity and
potential tensions between judicial independence
and competitive pressure.

A. Senate Bill 313

A1. From Moelis to SB 313: Emergency
Legislative Response

SB 313 was introduced on May 23, 2024, just
three months after the Moelis decision. The leg-
islation was remarkable for both its speed and its
departure from Delaware’s traditional law-making
process. Unlike typical DGCL amendments,
which originate from the Council’s recommenda-
tions, SB 313 was fast-tracked through an emer-
gency legislative process.

The bil’'s sponsors and timing reflected the
urgency Delaware felt in responding to perceived
threats to its competitive position. The legislation
was introduced by Senate Majority Leader Bryan
Townsend, himself a corporate attorney with
Morris James LLP, and quickly attracted biparti-
san support with 18 of 21 Senate members as
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sponsors. The Senate passed the bill unopposed
without debate on June 13, just three weeks after
introduction, and the House approved it 34-7 on
June 20.

SB 313 created the new Section 122(18), which
provides bright-line authorization for contractual
provisions that would otherwise violate Section
141(a). The statute specifically authorizes cor-
porations to enter into contracts with stockholders
that: (a) restrict or prohibit future corporate
actions specified in the contract; (b) require the
approval or consent of one or more stockholders
before the corporation may take actions specified
in the contract; and (c) covenant that the cor-
poration will take, or refrain from taking, future
actions specified in the contract.

The legislative rationale explicitly referenced
Moelis and market disruption concerns. The offi-
cial synopsis noted that the Court of Chancery
recently observed that “[t]he expansive use of
stockholder agreements suggests that greater
statutory guidance may be beneficial” and
explained that the new section would “provide for
a different rule than the portion of the Moelis
decision in which the Court held that contract
provisions of this nature must be included in the
certificate of incorporation to be valid.”?%*

A2. Academic and Judicial Criticism of the
Legislative Process

The rushed legislative process attracted sig-
nificant criticism from corporate law academics
and even sitting judges. In June 2024, a group of
more than 50 law professors opposed the bill in a
letter to the Delaware Legislature, writing that
beyond overturning Moelis, the proposal “would
allow corporate boards to unilaterally contract
away their powers without any shareholder
input.” The professors argued: “We are pro-
fessors of corporate law, and we routinely dis-
agree over corporate law issues. Yet we are
unanimous in our belief that the appropriate
response to the Moelis decision is to allow the
appellate process to proceed to the Delaware
Supreme Court. The issues at stake warrant
careful judicial review, not hasty legislative
action.”

Even more unusually, sitting judges criticized the
legislative intervention. Chancellor McCormick, in
an April 12, 2024 letter to the Delaware State Bar
Association that became public, wrote that the
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proposal was rushed and “moved forward at a
pace that forecloses meaningful deliberation and
input from diverse viewpoints.’’?%°

The academic criticism highlighted fundamental
concerns about Delaware’s institutional balance.
Professor Charles Elson, often called the “God-
father” of corporate governance, testified before
the state legislature that SB 313 was “more dan-
gerous than just changing the rules” and repre-
sented a departure from Delaware’s traditional
reliance on judicial development of corporate
law.2®

A3. Implications for Delaware’s Institutional
Balance

SB 313’s emergency enactment represents a
significant shift in Delaware’s institutional balance
between courts, legislature, and bar. Traditionally,
Delaware corporate law develops through judicial
innovation refined by legislative correction fol-
lowing extensive stakeholder input. SB 313
bypassed this process entirely, suggesting that
competitive pressures may overwhelm institu-
tional norms.

The legislation also raises questions about
democratic accountability and minority share-
holder protection. By permitting majority stock-
holders to restrict board authority through private
agreements, SB 313 potentially enables control-
ling shareholders to circumvent traditional gov-
ernance safeguards while claiming statutory
authorization.

B. Senate Bill 21

B1. From Emergency Response to
Comprehensive Reform

SB 21, introduced February 2025 and signed into
law March 25, 2025, represents the most com-
prehensive revision to Delaware corporate law in
decades. Unlike SB 313’s narrow focus on
stockholder agreements, SB 21 addresses sys-
tematic competitive challenges by wide-ranging
reforms that fundamentally alter Delaware’s
approach to controlling shareholder regulation,
minority stockholder rights, and judicial oversight.
The legislation’s scope reflects Delaware’s
recognition that competitive threats required
coordinated rather than piecemeal responses.

First, SB 21 amends DGCL Section 144 to provide
safe harbors for transactions involving conflicted
directors, officers, or controllers or controlling
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groups. Historically, Section 144’s text did not
operate as a self-executing safe harbor. SB 21
creates a statutory cleansing pathway for certain
controller transactions, with scope and key defi-
nitions limited to that provision and with inter-
pretive questions remaining. This modification
provides statutory immunity from equitable relief
for controller transactions that satisfy procedural
requirements, reducing judicial oversight while
potentially enabling abuse.

Most significantly, SB 21 relaxes MFW require-
ments. It permits either special committee
approval OR majority-of-minority stockholder
approval (rather than both) to cleanse controller
transactions. The relaxation of dual protection
requirements reflects legislative judgment that
MFW’s procedural safeguards impose excessive
costs without commensurate benefits. However,
academic criticism argues that either-or require-
ments may prove inadequate to address inherent
controller conflicts, particularly in complex
transactions.

Next, SB 21 defines controlling shareholders as
holders of a majority of the corporation’s voting
power or their functional equivalents (if minority
holders), if they own at least one-third of voting
power.?6” SB 21‘s bright-line approach to control
determinations provides predictability (reducing
judicial discretion) but may enable manipulation
through ownership structuring designed to avoid
statutory thresholds. The legislation’s emphasis
on voting control rather than influence-based
control partially reverses Tornetta’s doctrinal
expansion.

Notably, SB 21 restricts Section 220 inspection
rights. The exclusion of director and officer com-
munications from Section 220 inspection rights
addresses business concerns about costs of
invasive discovery while potentially limiting
shareholder oversight capacity. This change par-
ticularly affects activist investors and institutional
stockholders who rely on internal communica-
tions to identify governance failures.

Finally, SB 21 creates enhanced director inde-
pendence presumptions, by creating statutory
presumptions favoring director independence
and making successful challenges of board
decisions more difficult.
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B2. How SB 21 Goes Beyond SB 313

The evolution from Moelis through SB 313 to SB
21 represents a dramatic transformation in Dela-
ware’s approach to private ordering. While Moelis
established that private ordering must operate
within  statutory constraints, the legislative
responses—particularly SB 21—have progres-
sively dismantled these guardrails in favor of
controller-friendly rules. SB 21 goes significantly
further than SB 313 by expanding beyond mere
validation of stockholder agreements to funda-
mentally restructuring how controller transactions
are reviewed. SB 21 explicitly limits equitable
relief that SB 313 preserved, creates bright-line
rules that shield controllers from litigation, and
bypasses normal legislative processes to expe-
dite its passage.

This legislative reordering represents a funda-
mental shift in Delaware’s corporate jur-
isprudence from a balanced approach that
respected judicial discretion to a more rigid stat-
utory framework favoring controllers. The impli-
cations for minority shareholders and Delaware’s
reputation for fair adjudication could be profound.

The speed of the process again drew criticism. SB
21 was rushed through to the Delaware Senate in
mid-February, similar to SB 313, bypassing the
normal process that involves recommendation by
the Council.?®® Rep. Sophie Phillips proposed an
opt-in  mechanism allowing corporations to
choose whether to adopt SB 21’s provisions, but
this amendment failed as House sponsor Rep.
Krista Griffith argued that optional compliance
would undermine Delaware’s competitive
objectives.?®°

As Stanford Law lecturer Jim An aptly noted dur-
ing public comment on SB 313: “Simply because
something is market practice doesn’t make it
good, or right. Nor is it a reason to change the law
to legalize that.”?”° This concern applies with
even greater force to SB 21, which represents not
just an accommodation of market practice but a
sweeping realignment of Delaware corporate
law’s fundamental balance of power between
controllers and minority investors.

B3. Professional Commentary and Market
Implications

Despite these procedural criticisms, SB 21
received overwhelming support from Delaware’s
legal establishment. Delaware-based law firms
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that have practiced in the state for decades and
collectively employ more than 1,350 employees in
Delaware have been unwavering in their support
of the legislation, actively promoting its passage
as a means of burnishing Delaware’s global
reputation in the broader corporate law commu-
nity.?”* The Corporation Law Section of the Dela-
ware bar endorsed the legislation by a 74%
margin, and several former Delaware judges have
publicly spoken in favor of the legislation, citing
the need for clarity and predictability in the core
areas of Delaware corporate law.?”?

This professional support was echoed by major
national law firms which characterized SB 21 as a
necessary legislative correction to ensure Dela-
ware remains the jurisdiction of choice for cor-
porate America.?”® Firms further observed that SB
21’s amendments restore balance in transactions
involving directors and controlling stockholders,
aligning statutory safe harbors with market
expectations and reducing litigation uncertainty,
and noted that these changes should make deal-
making more efficient by providing a more pre-
dictable path to avoiding protracted deal
litigation.?”*

However, the professional response revealed
deep divisions within the broader corporate law
community. In March 2025, a group of 26 corpo-
rate law and governance professors co-signed a
letter sent to the Delaware General Assembly
calling for a pragmatic resolution to the debate
over SB 21, advocating for making the changes
voluntary for corporations rather than manda-
tory.?”® Leading corporate law scholars char-
acterized SB 21 as the “billionaire’s bill” that
prioritizes controlling shareholder interests over
minority protection and institutional investor
rights.?”®

While business groups and law firms largely
supported the bill as necessary to preserve
Delaware’s global competitiveness, prominent
academics and investor advocates expressed
concern that the statute undermines judicial
independence and reverses Delaware’s long-
standing reliance on judge-made doctrine.?”” An
economic analysis suggested that SB 21 could
cost Delaware millions in decreased economic
activity, estimating “annual economic activity lost
due to SB 21’s passage is $117 million-$235
million in decreased economic activity and 450-
900 lost jobs, statewide.”?”® Recent empirical
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research contends that SB 21 appears to have
destroyed shareholder value, with Delaware
companies experiencing abnormal negative
returns of 1.4% relative to non-Delaware peers,
representing approximately $700 billion in lost
market capitalization.?”®

Critics argued that SB 21 represented dangerous
regulatory capture, with one academic char-
acterizing the passage as revealing “regulatory
capture operating with the same efficiency that
characterized” historical corporate influence over
state policy, noting that “records obtained by
CNBC show that the February 2025 meetings in
Delaware included not only state officials but also
attorneys from law firms representing Meta, Musk,
and Tesla.”?%®

Nevertheless, substantial academic commentary
supported Delaware’s strategic response and
rebutted these criticisms. Professor Bainbridge
described SB 21 as a measured legislative
response to judicial developments that threa-
tened Delaware’s incorporation dominance, not-
ing that the bill modernizes the DGCL while
preserving its investor protections.?®® Professor
Eric Talley underscored the contractarian logic
underlying Delaware’s reforms, noting that “the
genius of Section 102(b)(7) substantially lies in its
contractarian nature: It provides a default rule of
liability exposure but allows corporations to con-
tract around it through a waiver. This flexibility—
manifest time and again in other provisions of the
DGCL—has been crucial to Delaware’s incor-
poration market.”?®'  Academic supporters
emphasized that Delaware’s dominance in cor-
porate law stems from legislative agility and judi-
cial expertise, noting that competing states like
Texas lack Delaware’s depth of corporate jur-
isprudence and legislative responsiveness.?®?

Evidence on market reaction is mixed and evol-
ving; however, market reactions generally pro-
vided additional validation, contradicting critics’
dire predictions. An empirical analysis comparing
Delaware-incorporated companies to non-Dela-
ware companies found “no discernible effect on
the shareholder value of companies incorporated
in Delaware” following SB 21’s passage, sug-
gesting the market viewed the passage of SB 21
as [not] negative for shareholders of DE-incor-
porated companies.?®® Another working paper
reports negative abnormal returns for Delaware
issuers around SB 21, with effects concentrated
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among controlled and dual-class firms: using an
event-study centered on the first trading day after
SB 21’s public announcement (February 18,
2025), Professors Kenneth Khoo and Roberto
Tallarita found that Delaware-incorporated firms
underperformed non-Delaware peers by roughly
1.4% over the main window—approximately $700
billion in aggregate market value for the Delaware
sample®®*.

Governor Matt Meyer characterized the legislation
as ensuring “that Delaware remains the premier
home for U.S. and global businesses,” developed
“in collaboration with corporate leaders and legal
experts” to “clarif[y] key governance structures to
reinforce Delaware’s reputation for equitable,
predictable, and efficient corporate oversight.”28
The enactment of SB 21 reaffirms Delaware’s
position as the nation’s premier corporate law
jurisdiction, despite headline challenges such as
Tesla’s reincorporation, vocal criticism from DEXxit,
and rising legislative competition from Texas and
Nevada. Rather than reflecting institutional fragi-
lity, SB 21 exemplifies Delaware’s capacity to
adapt with precision, maintaining doctrinal
coherence while updating its statutory archi-
tecture to meet evolving market realities. The swift
and sophisticated adoption of SB 21, supported
by overwhelming majorities in both the legal
profession and the legislature, demonstrates
Delaware’s enduring institutional strength and its
continued dominance at the apex of American
corporate governance.

Seen through an organizational-theory lens, SB
21 also functions as a product feature targeted at
firms with concentrated control, aligning the legal
allocation of power with those firms’ internal
coalitions. That targeting helps explain why pub-
lic-market investors—who value Delaware’s
judge-centered equity—may view the reform
skeptically, even as private or closely held firms
see reduced friction. The same segmentation
logic reconciles how Delaware can remain domi-
nant in the public-company core while ceding
meaningful niche ground to Nevada and Texas in
the controller/PE segment.

CONCLUSION
This analysis supports three principal conclusions
about Delaware’s leadership in corporate law and

corporate governance amid contemporary
challenges.
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First, Delaware’s institutional foundations create
durable competitive advantages that recent crises
have validated rather than undermined. Tornetta
and Moelis initially appeared to threaten Dela-
ware’s business-friendly reputation. Yet these
controversies ultimately demonstrate judicial
independence and doctrinal consistency that
distinguish Delaware’s framework. Chancellor
McCormick’s willingness to scrutinize even the
world’s most prominent CEO in Tornetta validates
Delaware’s governance quality, while VC Laster's
Moelis decision exemplifies commitment to stat-
utory fidelity over market convenience. The
empirical evidence contradicts narratives of
Delaware decline: despite headline-grabbing
departures, Delaware’s market share among
public companies has grown from 56% to 62%
between 2020 and 2024%%°, with 80% of newly
public companies choosing Delaware
incorporation.?®”

Second, competing jurisdictions face funda-
mental institutional limitations that Delaware’s
century of development has overcome. Texas’s
two-year judicial terms create uncertainty about
expertise continuity, while Nevada’s non-opera-
tional business courts lack institutional infra-
structure for complex disputes. Most significantly,
these competitors lack the dense ecosystem of
specialized practitioners, responsive legislative
processes, and scholarly engagement that sus-
tains Delaware’s adaptive capacity. The corpora-
tions departing Delaware, primarily small-minority
controller situations and founder-controlled enti-
ties, represent specific governance challenges
rather than broad institutional dissatisfaction.

Third, Delaware’s legislative responses through
SB 313 and SB 21 demonstrate institutional
learning mechanisms while raising questions
about the appropriate balance between competi-
tive pressure and governance quality. These
interventions illustrate Delaware’s capacity to
evolve while preserving core principles, but the
rushed legislative process that bypassed tradi-
tional stakeholder consultation mechanisms rai-
ses concerns about democratic accountability.
SB 21’s relaxation of dual protections for con-
trolling shareholder transactions may weaken
minority protections in favor of controlling stock-
holder convenience.

For international observers, Delaware’s evolution
offers insights into how regulatory competition
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operates in practice. The state’s success stems
not from a “race to the bottom” but from institu-
tional coordination enabling responsive law-
making  within  judicially-enforced fiduciary
constraints.

Looking ahead, Delaware’s leadership remains
robust, but by no means inevitable. Its continued
relevance will depend on its ability to innovate in
response to evolving business models, techno-
logical disruption, the global rise of stewardship
expectations, and the increasing integration of
ESG mandates, albeit pursued with varying
degrees of intensity across jurisdictions.

Our account therefore supports a dual-race
equilibrium: Delaware’s adjudicative distinctive-

niche with brighter-line protections. We acknowl-
edge this bifurcation as a live possibility, but we
do not attempt an exhaustive empirical mapping
of firm movements or PE-specific reincorporations
in this Article.

The core challenge for Delaware is to preserve its
foundational legal principles while adapting to
new forms of agency costs and increasingly
complex governance dynamics. These include
shifting power relations between majority and
minority shareholders, boards of directors, cor-
porate management, and the judiciary, as well as
heightened scrutiny from institutional investors.
Delaware’s capacity to navigate these pressures
will determine whether its corporate governance

ness and institutional lock-in continue to anchor
the public-company core, while Nevada and
Texas compete in a controller- and PE-oriented

model remains the global benchmark in the
decades to come.
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state’s competitive position.

464 © 2025 Thomson Reuters and Contributors



THE DELAWARE PARADIGM

18. Scholars consistently refer to Delaware’s standards of review as a “tripartite” framework, recognizing the three distinct levels of judicial
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442, 8 Cal.Rptr.3d 56 (2d Dist.2003), citing Edgar v. MITE Corp., 457 U.S. 624, 645, 102 S.Ct. 2629, 73 L.Ed.2d 269 (1982).
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51. See lllinois Business Take-Over Act, Pub. Act No. 80-1421, 1978 Ill. Laws 1581 (codified at Ill. Rev. Stat., ch. 121 1/2, ¢ 137.51-.70 (1979)),
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(contrasting federal and Delaware approaches to corporate regulation).

76. Jacobs, supra note 52, at 1154 (describing how federal and state law “operated independently of the other and with different functions”).
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88. Parallel to the Chancery, Delaware’s Superior Court is a court of general jurisdiction over civil and criminal matters at law but lacks equitable
authority. Housed within it, the Complex Commercial Litigation Division, addresses contract breaches, business torts, and insurance disputes—often
involving claims over $1 million or governed by forum selection clauses—while deferring all equitable matters to the Chancery Court, which remains
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135. See About the Journal, DEL. J. CORP. L., https://djcl.org/about/ (last visited July 12, 2025) (the journal is cited by the Delaware judiciary
and leading corporate scholars, and that it sponsors Francis G. Pileggi Distinguished Lecture in Law, featuring noted corporate law authorities, and
publishes unreported corporate opinions from the Delaware Court of Chancery).
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MFW Case Law (Sept. 11, 2020) (documenting increased litigation challenging MFW compliance in transactions ranging from $20 million to $15
billion)

154. The term “extortionary litigation” describes strategic lawsuits designed primarily to extract settlements rather than remedy governance
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defensive measures or change-of-control transactions, see Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985); Revion, Inc. v.
MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986); Paramount Commc’ns Inc. v. QVC Network Inc., 637 A.2d 34, 43-44 (Del. 1994)
(applying enhanced scrutiny to a change-of-control transaction); and (3) entire fairness, Delaware’s most exacting standard, triggered when
fiduciaries are conflicted or stand on both sides of a transaction, requiring a showing of both fair dealing and fair price. See Weinberger v. UOP, Inc.,
457 A.2d 701, 711 (Del. 1983).
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160. See Marc Levy, Texas, Oklahoma and Nevada Make Changes to Lure Business Amid Delaware’s ‘Dexit’ Concern, ASSOCIATED PRESS
(June 24, 2025) (reporting statutory reforms in Texas and Nevada while noting the absence of comparable judicial expertise found in Delaware); Amy
Simmerman et al., Delaware’s Status as the Favored Corporate Home: Reflections and Considerations, HARV. L. SCH. FORUM CORP. GOV. (May 8,
2024) (highlighting that Texas and Nevada have enacted reforms to attract incorporations, but lack the institutional depth of Delaware’s corporate law
system. “No state comes close to Delaware in the depth and breadth of corporate case law” developed from “thousands of cases over time—built up
from the early 1900s forward”).

161. Some of the innovations discussed in Part Il have been modified or restricted by recent legislative developments, particularly SB 21,
which narrowed stockholder inspection rights under Section 220 and altered various procedural protections. The purpose is not to describe current
Delaware law in detail, but to illustrate a historical pattern of judicial innovation in response to emerging business challenges, which we argue
distinguishes Delaware from competing jurisdictions and supports its continued dominance despite recent pressures.

162. See Edward B. Rock, Saints and Sinners: How Does Delaware Corporate Law Work?, 44 UCLA L. REV. 1009, 1016-17 (1997) (Professor
Rock argues that Delaware’s corporate law functions less through rule declaration than through retrospective norm-setting, in which courts “function
more as preachers than as policemen.” Rather than simply applying doctrine, Delaware judges provide “richly detailed and judgmental factual
recitations,” delivering “corporate law sermons” that depict saints and sinners, good guys and bad guys. These cases “‘can be understood as
providing a set of parables” that “fill out the normative job description” of corporate managers, directors, and their legal advisors).

163. Kahan & Rock, supra note 157 (describing how boards adapted structurally to hostile takeover pressures).

164. Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) (articulating BJR); see also Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983)
(establishing the entire fairness test).

165. Jeffrey N. Gordon, The Rise of Independent Directors in the United States, 1950-2005, 59 STAN. L. REV. 1465 (2007) (analyzing structural
conflicts and the shift in board independence norms).

166. Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1373 (Del. 1995) (confirming enhanced scrutiny as an intermediate standard distinct from
business judgment and entire fairness).

167. Unocal, 493 A.2d at 954-56 (defensive measures); Revlon, 506 A.2d at 182 (sale-of-control duties).
168. Unocal, Revlon, supra note 174 (two-pronged judicial test).

169. Revlon, supra note 174 at 954 (“omnipresent specter” of board self-interest in defensive contexts).
170. Unitrin, 651 A.2d at 1387-88 (describing test for ““draconian” defenses—preclusive or coercive).

171. Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, 182 (Del. 1986). The case involved Revlon’s board favoring a $57.25-
per-share offer from Forstmann Little over Pantry Pride’s $58-per-share bid, partly to protect noteholders’ interests under various covenants.

172. The Revlon framework has been refined to recognize three circumstances triggering enhanced review: Arnold v. Soc’y for Sav. Bancorp,
Inc., 650 A.2d 1270, 1290 (Del. 1994)

173. The framework’s contextual sophistication enables Delaware law to address complex business realities that simple rules cannot
accommodate

174. Ronald J. Gilson & Reinier Kraakman, Delaware’s Intermediate Standard for Defensive Tactics: Is There Substance to Proportionality
Review?, 44 BUS. LAW. 247, 250 (1989).

175. William T. Allen, Jack B. Jacobs & Leo E. Strine Jr., Function Over Form: A Reassessment of Standards of Review in Delaware Corporation
Law, 56 BUS. LAW. 1287, 1290 (2001).

176. Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 242 (Del. 2009) (narrowing when Revlon duties arise).

177. For background on controlling shareholder doctrine, see Kahn v. Lynch Commc’ns Sys., Inc., 638 A.2d 1110, 1115 (Del. 1994)
(establishing that controlling shareholder transactions are automatically subject to entire fairness review).

178. Alex Lindsey, Expanding MFW: Delaware Law Should Offer a Business Judgment Rule Safe Harbor for All Conflicted Controller
Transactions, 29 FORDHAM J. CORP. & FIN. L. 339, 350 (2023).

179. This tension reflected a broader evolution in M&A litigation from seeking injunctive relief to pursuing post-closing damages, as
documented in Matthew D. Cain & Steven Davidoff Solomon, A Great Game: The Dynamics of State Competition and Litigation, 100 IOWA L. REV. 465
(2015).

180. Delaware courts have cautioned that Corwin “was never intended to serve as a massive eraser, exonerating corporate fiduciaries for any
and all of their actions or inactions preceding their decision to undertake a transaction for which stockholder approval is obtained.” In re Massey
Energy Co. Deriv. & Class Action Litig., C.A. No. 5430-CB, at 19 (Del. Ch. May 4, 2017) (Bouchard, C.); See also Sciabacucchi v. Liberty Broadband
Corp., 2017 WL 2352152, at 20 (Del. Ch. May 31, 2017) (holding that a structurally coercive vote negates Corwin cleansing).

181. See Roy Shapira, Corporate Law, Retooled: How Books and Records Revamped Judicial Oversight, 42 Cardozo L. Rev. 1949, 1954 (2021)
(citing James Cox et al., The Paradox of Delaware’s “Tools at Hand”’ Doctrine: An Empirical Investigation, 75 Bus. Law. 2123 (2020)).

182. Shapira, Retooled, supra note 188.
183. Sec. First Corp. v. U.S. Die Casting & Dev. Co., 687 A.2d 563, 567 (Del. 1997).
184. Seinfeld v. Verizon Commc’ns, Inc., 909 A.2d 117, 123 (Del. 2006).

185. King v. VeriFone Holdings, Inc., 12 A.3d 1140, 1146-47 (Del. 2011); see also Grimes v. Donald, 673 A.2d 1207, 1216 & n.11 (Del. 1996)
(describing Section 220 as among the “tools at hand” available to stockholders for investigating corporate wrongdoing before filing derivative suits);
James D. Cox et al., The Paradox of Delaware’s “Tools at Hand” Doctrine: An Empirical Investigation, 75 BUS. LAW. 2123 (2020) (analyzing the judicial
development of the “tools at hand” principle encouraging pre-suit Section 220 inspections).
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186. The most revolutionary development involved expanding discoverable materials to include electronically stored information (ESIl)—emails,
text messages, and private social media communications. The 2019 KT4 Partners decision ‘“kicked the doors wide open” by requiring production of
informal electronic communications alongside formal board minutes, recognizing that while formal documents are ““drafted after the fact, by paper-
trail-generating lawyers,” informal communications “are done in real time and are usually less carefully edited.” See KT4 Partners LLC, 203 A.3d at
756-58. This expansion enables stockholders to overcome modern pleading hurdles by extracting internal communications that contradict public
disclosures (defeating Corwin defenses), demonstrate compromised committee independence (challenging MFW compliance), or reveal board-level
oversight failures (revitalizing Caremark claims). See Shapira, Retooled, supra note 188, at 1965, 1981.

187. Pettry v. Gilead Scis., Inc., C.A. No. 2020-0173-KSJM, 2020 WL 6870461, at *1, *26 (Del. Ch. Nov. 24, 2020) (awarding $1.8 million in fees
for “glaringly egregious litigation conduct” during Section 220 proceedings); KT4 Partners LLC v. Palantir Techs. Inc., 203 A.3d 738, 751-52 (Del.
2019) (reversing Court of Chancery’s denial of email production where company failed to maintain traditional board-level records); Schnatter v. Papa
John’s Int’l, Inc., 2019 WL 194634, at *16 (Del. Ch. Jan. 15, 2019) (recognizing that text messages on personal devices may be subject to Section 220
if necessary and essential to stated investigative purpose); Inter-Local Pension Fund GCC/IBT v. Calgon Carbon Corp., 2019 WL 479082, at *1 (Del.
Ch. Jan. 25, 2019) (enforcing Section 220 demand for board materials and formal records).

188. Shapira, Retooled, supra note 188, at 1967.
189. Stone v. Ritter, 911 A.2d 362 (Del. 2006).

190. In re Caremark Int'l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch. 1996). The Caremark decision represents perhaps the most significant
development in corporate governance of the late 20th century, establishing the duty of oversight that requires boards to implement compliance
systems to monitor corporate operations. The case arose from criminal and civil enforcement actions against Caremark, a healthcare company that
paid kickbacks to physicians in violation of federal law. Chancellor Allen faced a fundamental question: when can directors be held liable for
corporate misconduct they did not directly authorize or participate in? The Chancellor articulated a new duty requiring directors to ensure that
“information and reporting systems exist in the organization that are reasonably designed to provide to senior management and to the board itself
timely, accurate information sufficient to allow management and the board, each within its scope, to reach informed judgments concerning both the
corporation’s compliance with law and its business performance.” Id. Caremark established two circumstances where directors face liability for
oversight failures: (1) where directors utterly fail to implement any reporting or information system; or (2) where, having implemented such systems,
they consciously fail to monitor or oversee operations, thus disabling themselves from being informed of problems requiring their attention.

191. Marchand v. Barnhill, 212 A.3d 805 (Del. 2019). Marchand heralded an era of greater Caremark scrutiny. Two subsequent Chancery
decisions built upon its holdings. In In re Clovis, the court found sufficient pleadings where a biotechnology company’s board ignored red flags about
clinical trial protocols for its “mission critical” drug, noting enhanced oversight duties “when a monoline company operates in a highly regulated
industry.” In re Clovis Oncology, Inc. Derivative Litig., C.A. No. 2017-0222-JRS, 2019 WL 4850188, at *9-*10 (Del. Ch. Oct. 1, 2019). Similarly, in
Hughes, VC Laster held that audit committee members who “met sporadically, devoted inadequate time to their work, had clear notice of
irregularities, and consciously turned a blind eye” failed to establish reasonable monitoring systems. Hughes v. Hu, C.A. No. 2019-0112-JTL, 2020 WL
1987029, at *9 (Del. Ch. Apr. 27, 2020). These cases suggest three developments: (1) enhanced duties for “mission critical” compliance risks; (2)
industry context matters, with heightened oversight required in regulated industries; and (3) clearer distinction between business risks (where
Caremark claims fail, see In re Citigroup Inc. S’holder Derivative Litig., 964 A.2d 106, 131 (Del. Ch. 2009)) and legal compliance failures (where liability
may attach).

192. Notably, Marchand clarified the pleading requirements for Caremark claims. An increase in pre-suit Section 220 demands has provided a
roadmap for plaintiffs to obtain internal documents such as board minutes to demonstrate the lack of board-level attention to mission-critical risks
While Marchand didn’t fundamentally changed Caremark’s teaching that these claims are difficult to plead, it highlights a crucial aspect: the plaintiff in
Marchand had used a books and record inspection under Section 220 to plead facts demonstrating that the board had not addressed food and
safety issues, which the Supreme Court treated favorably. This allowed for more substantive and particularized allegations in the complaint,
increasing the chances of surviving a motion to dismiss. Subsequent cases, such as In re Clovis and In re Boeing, also saw Caremark claims proceed
past dismissal, often supported by facts obtained through Section 220 inspections.

193. In re The Boeing Co. Derivative Litig., C.A. No. 2019-0907-MTZ, 2021 WL 4059934 (Del. Ch. Sept. 7, 2021).
194. In re The Boeing Co. Derivative Litig, supra note 200.
195. Tom Hals, Meta Investors, Zuckerberg Reach Settlement To End $8 Billion Trial Over Facebook Privacy Violations, REUTERS (Jul. 17, 2025).

196. Mike Leonard & Jennifer Kay, Meta Deal Cuts Short Landmark Test of Corporate Oversight Law, BLOOMBERG LAW (Jul. 18, 2025) (noting
this was “the most promising test to date for one of corporate law’s most potent, yet elusive, liability theories").

197. Randall S. Thomas, Wei Jiang & Tao Li, The Long Rise and Quick Fall of Appraisal Arbitrage, 100 B.U. L. Rev. 2133, 2148-49 (2020)
(reporting that appraisal arbitrageurs achieved average litigation-driven returns of 98.2%).

198. DFC Global Corp. v. Muirfield Value Partners, 172 A.3d 346 (Del. 2017); Dell, Inc. v. Magnetar Global Event Driven Master Fund Ltd., 177
A.3d 1 (Del. 2017).

199. Zohar Goshen & Assaf Hamdani, Corporate Control, Dual Class, and the Limits of Judicial Review, 120 COLUM. L. REV. 941, 985-88
(2020).

200. Delaware courts retain discretion to rely on other valuation methods where market processes are inadequate. See, e.g., In re Appraisal of
Jarden Corp., 2019 WL 3244085 (Del. Ch. July 19, 2019) (rejecting deal price where sale process was flawed); cf. In re Appraisal of Stillwater Mining
Co., 2019 WL 3943851 (Del. Ch. Aug. 21, 2019) (finding deal price a reliable indicator of value).

201. Martin Lipton, The Delaware Courts and the Investment Banks, HARV. L. SCH. FORUM CORP. GOV. (Oct. 30, 2015).

202. Inre Rural Metro Corp. Stockholders Litig., 88 A.3d 54, 95-98 (Del. Ch. 2014) (The court found that RBC’s undisclosed conflicts and self-
interested conduct undermined the board’s deliberations, thereby inducing fiduciary breaches).

203. V.C. Laster found that Columbia’s CEO and CFO breached their fiduciary duties by unreasonably favoring TransCanada based on
personal desires to trigger change-in-control benefits and retire, while TransCanada “knowingly participated” in these breaches by exploiting the
officers’ conflicts to secure a better deal. See In re Columbia Pipeline Grp., Inc. Merger Litig., 299 A.3d 393, 406 (Del. Ch. 2023), judgment entered,
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(Del. Ch. 2024), and rev’d, 2025 WL 1693491 (Del. June 17, 2025). The court emphasized that TransCanada’s conduct reached the “level of culpable
participation” when it reduced its offer price at the last minute and made coercive threats. /d. at 480. See also Gail Weinstein and Michael P.
Sternheim, Buyer Found Liable for Aiding and Abetting Target’s Sale Process Fiduciary Breaches, HARV. L. SCH. FORUM CORP. GOV (Jul. 24, 2023).

204. See In re Columbia Pipeline Grp., Inc. Merger Litig., 2025 WL 1693491 (Del. June 17, 2025). Justice Traynor’s 100-page opinion found that
because TransCanada “lacked the required actual knowledge of these breaches”, there was no support for a finding of aiding-and abetting liability.
Id. at *34. This reversal significantly raises the bar for successful aiding and abetting claims against buyers, requiring proof of actual rather than
constructive knowledge of target fiduciary breaches.

205. Angela N. Aneiros, Reincorporation: The Trojan Horse of Self-Dealing, 77 BAYLOR L. REV. 67, 68 (2025) (arguing that “reincorporation is a
tactic designed to entrench greater power for directors and controlling shareholders, often concealed as granting shareholders greater decision-
making authority”)

206. Tornetta v. Musk, 310 A.3d 430 (Del. Ch. 2024).
207. Tornetta, supra note 213.
208. Tornetta, supra note 213.

209. Tornetta, supra note 213, at 6. See also Holger Spamann, Implications of Tornetta v. Musk Il for Executive Compensation and for
Stockholder Ratification, HARV. L. SCH. FORUM CORP. GOV. (Feb. 15, 2025).

210. Tornetta, supra note 213.
211. Tornetta, supra note 213.

212. The concept of a “superstar CEO” refers to executives whose personal brand and vision become inseparable from their company’s
success and market valuation. These leaders, exemplified by figures like Musk at Tesla, Steve Jobs at Apple, or Jeff Bezos at Amazon, exercise
influence far beyond their formal authority through several characteristics: (1) they maintain cult-like followings among shareholders, employees, and
the public; (2) their personal statements and actions significantly impact company stock prices and strategic direction; (3) they are perceived as
indispensable to their company’s operations and future success; and (4) they often blur the lines between personal and corporate interests. This
phenomenon creates unique challenges for traditional corporate governance frameworks, which assume arm’s-length negotiations between
independent boards and management. See Assaf Hamdani & Kobi Kastiel, Superstar CEOs and Corporate Law, 100 Wash. U. L. Rev. 1353 (2023).

213. Tornetta, supra note 213.

214. See Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983).

215. Tornetta, supra note 213.

216. Tornetta, supra note 213.

217. Lynch v. Vickers Energy Corp., 383 A.2d 278, 281 (Del. 1977).

218. Kahn v. Lynch Commc’ns Sys., Inc., 638 A.2d 1110, 1113-14 (Del. 1994).

219. In re Tesla Motors, Inc. Stockholder Litig., 2018 WL 1560293 (Del. Ch. Mar. 28, 2018).
220. Tornetta, supra note 213.

221. See In re Volcano Corp. Stockholder Litig., 143 A.3d 727 (Del. Ch. 2016); In re Tesla Motors, Inc. Stockholder Litig., 2018 WL 1560293 (Del.
Ch. Mar. 28, 2018).

222. Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983).
223. Tornetta, supra note 213.
224. Tornetta, supra note 213.
225. Tornetta, supra note 213.

226. Tom Kircher & David Hamilton, Elon Musk Gets 77% Approval from Shareholders to Get Back His Big, $44.9 Billion Tesla Pay Package,
Associated Press (Jun. 14, 2024).

227. Tornetta v. Musk, No. 2018-0408-KSJM, 2024 WL 4930635 (Del. Ch. Dec. 2, 2024).
228. Tornetta, supra note 234.

229. Tornetta, supra note 234.

230. Tornetta, supra note 234.

231. Tornetta, supra note 234.

232. See Hamdani & Kastiel, supra note 219.

233. Kahn v. Lynch Commc’ns Sys., Inc., 638 A.2d 1110, 1116 (Del. 1994).

234. The “3000-pound gorilla” theory describes the phenomenon where controlling shareholders or powerful executives can dominate
corporate decision-making through their sheer presence and implied power, without needing to make explicit threats or engage in overt coercion.
Named after the old joke “Where does a 3000-pound gorilla sit? Anywhere it wants to,” this concept captures how overwhelming influence creates
inherent coercion. This dynamic undermines traditional corporate governance assumptions about arm’s-length negotiations and independent
decision-making, as the mere presence of the “gorilla” taints the entire process, making procedural protections like special committees or
shareholder votes potentially ineffective safeguards against self-interested transactions. See Kahn v. Lynch Commc’ns Sys., Inc., 638 A.2d 1110,
1116 (Del. 1994) (establishing the “inherent coercion” doctrine for controlling shareholders); see also In re Pure Res., Inc., S’holders Litig., 808 A.2d
421, 445 (Del. Ch. 2002) (discussing how controlling shareholders create coercive risks).
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235. Mike Leonard, Tesla Corporate Shift to Texas Ruled Valid by Delaware Judge, BLOOMBERG LAW (Mar. 4, 2025).
236. S.B. 21, 155th Gen. Assemb. (Del. 2025).

237. See Aditya Soni, Tesla Approves Share Award Worth About $29 Billion to CEO Elon Musk, REUTERS (Aug. 4, 2025), https://x.com/Tesla/
status/1952310686937190721, (noting that the package could be voided if the court allows the previous plan to be reinstated, and that the board
“reiterated its confidence” in Musk’s leadership through an Al-focused transition).

238. Matthew P. Salerno et al., Delaware Court of Chancery Invalidates Common Provisions in Stockholder Agreements, Cleary Gottlieb (Mar. 4,
2024).

239. Douglas Rappaport, Jason Koenig & Jacqueline Yecies, Delaware Chancery’s Moelis Il Decision Provides Cautionary Tale for Boards and
Activists, Harv. L. Sch. Forum on Corp. Gov. (Mar. 20, 2024).

240. M&F Worldwide Corp. v. MacAndrews & Forbes Holdings, Inc., 88 A.3d 635 (Del. 2014).

241. See Boilermakers Local 154 Ret. Fund v. Chevron Corp., 73 A.3d 934 (Del. Ch. 2013), ATP Tour, Inc. v. Deutscher Tennis Bund, 91 A.3d
554 (Del. 2014); 8 Del. C. § 102(f), § 109(b).

242. Politan v. Masimo Corporation, C.A. No. 2022-0948-NAC (Del. Ch. Oct. 21, 2022).
243. Del. Code Ann. tit. 8, § 220.

244. Stephen M. Bainbridge, DExit Drivers: Is Delaware’s Dominance Threatened?, UCLA SCH. OF L., Law-Econ Research Paper No. 24-04
(July 29, 2024).

245. Delaware Division of Corporations, Annual Report Statistics (2024), https://corp.delaware.gov/stats/.

246. Supermajority Requirement Inapplicable to Reincorporation Vote to Nevada, Says Delaware Court, HARV. L. SCH. F. ON CORP.
GOVERNANCE (Dec. 3, 2024) (citing data compiled by Prof. Stephen Davidoff Solomon showing that, from Jan. 1, 2021 to Aug. 19, 2024, 18
Delaware corporations proposed reincorporation to other states—14 to Nevada, 2 to Texas, and 1 each to Colorado and Maryland).

247. Supermajority, HARV. L. SCH. FORUM CORP. GOV.. supra note 253.
248. Daniel Taylor, Delaware’s Manufactured Corporate Crisis, CLS BLUE SKY BLOG (Mar. 5, 2025).

249. Michal Barzuza, Nevada v. Delaware: The New Market for Corporate Law, EUR. CORP. GOVERNANCE INST. Law Working Paper No. 761/
2024, at 1 (2024).

250. Barzuza, Nevada v. Delaware, supra note 256.

251. Tesla, Inc., Tesla Releases Results of 2024 Annual Meeting of Stockholders (June 13, 2024).

252. The Trade Desk, Inc., The Trade Desk Announces Approval of Reincorporation to Nevada (Nov. 14, 2024).
253. Dropbox, Inc., Information Statement on Schedule 14C (filed Feb. 10, 2025).

254. Tesla, Inc., Preliminary Proxy Statement on Schedule 14A (filed Apr. 17, 2024).

255. Aneiros, Reincorporation, supra note 212.

256. Michal Barzuza, Market Segmentation: The Rise of Nevada as a Liability-Free Jurisdiction, 98 VA. L. REV. 935, 938 (2012) (“Nevada has
reformed its laws to free officers and directors from virtually any liability arising from the operation and supervision of their companies. This strategy
has allowed Nevada to attract...firms with a preference for strong management protection that is not satisfied by Delaware law.”). See also Aneiros,
Reincorporation, supra note 212 (noting that Nevada law offers fewer litigation rights to stockholders and provides greater litigation protections to
fiduciaries such as directors and executive officers and that Nevada has been coined the “no liability regime”).

257. Aneiros, supra note 212.

258. Vinson & Elkins LLP, Texas Business Court (series), Vinson & Elkins LLP Insights (last updated July 2025) (describing the creation of a
statewide specialized business court in Texas for high-stakes governance and complex corporate litigation, first operational in September 2024).

259. Tex. S.B. 29 (2025).
260. Nev. A.B. 239 (2025); Fenwick & West LLP, Nevada Adopts Significant Amendments to its Corporate Law (May 28, 2025).

261. Nev. Rev. Stat. § 78.240 (as amended by A.B. 239); see Brownstein Hyatt Farber Schreck, Nevada Enacts Corporate Legislation and
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